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Application for Stay

Pursuant to Supreme Court Rules 21, 22 and 23, Petitioners, the Libertarian Party, the Libertarian Party of Louisiana, Bob Barr and Wayne Root, apply for a stay of the United States Court of Appeals for the Fifth Circuit’s Order issued in the above-styled case (hereinafter “Fifth Circuit’s Order”) (Attachment 1).  
The Fifth Circuit’s Order stayed an injunction entered by the United States District Court for the Middle District of Louisiana that ordered that Barr’s and Root’s names be placed on Louisiana’s ballot.  The Fifth Circuit’s Order staying the District Court’s injunction (Attachment 2) pending appeal necessarily spells the death knell of Petitioners’ case, which specifically sought injunctive relief in order to gain access to the ballot.  It is clear that the relief being sought here is not available from any other court.  See Supreme Court Rule 23.3.
Introduction
Petitioners were granted a preliminary injunction by the Honorable James J. Brady, Judge of the United States District Court for the Middle District of Louisiana, which ordered the Respondent to place the names of the Libertarian Party candidates for President and Vice-President, Bob Barr and Wayne Root, on the Louisiana election ballot.  (Attachment 2).  Judge Brady found and described the facts of the case:
Hurricane Gustav hit Louisiana on Monday, September 1, 2008, causing serious damage to many of the State’s parishes.  Especially hard hit was East Baton Rouge Parish and the state offices situated here. The Secretary of State’s Office was officially closed on September 2 through September 7.  On Monday, September 8, 2008, Defendant’s office reopened and announced that all candidates’ papers that were due on September 2, if not previously delivered, had to be delivered to Defendant’s office by 5:00 p.m. that day. No official notice of this new deadline was posted on the Defendant’s website, nor was it generally disseminated to the public. In fact, the two Plaintiffs [the Libertarian and Socialist Parties] were not advised of the Secretary’s decision until past 3:00 p.m. on the 8th and were told to file their slates by 5:00 p.m. that day. 

…  The Libertarian Party did not complete its submission of notarized affidavits until September 10, 2008, two days past Defendant’s deadline. The Defendant’s personnel did not approve the printer’s proof of the Presidential election ballot until mid-morning of September 11 and thus could have easily added the Libertarian slate which had been filed on the 10th.
By letters dated September 12, 2008, Defendant notified Plaintiffs that they had failed to perfect the necessary submissions by September 8 and that their candidates for President would not be placed on the November 4, 2008 ballot in Louisiana.
Attachment 2 at 4-5.


The Secretary of State took an emergency appeal to the Fifth Circuit on September 25, 2008.  The following day, the Fifth Circuit entered its Order staying the injunction.  In its Order, the Fifth Circuit found, contrary to the District Court’s findings, that the Secretary of State’s Office was effectively open during Hurricane Gustav.  See Attachment 1 at 4.  Notwithstanding that the Secretary of State’s web page announced that it was closed from September 2 through September 7, see Exhibits attached to the Complaint, much of the State had been ordered to evacuate, New Orleans was a disaster-area closed under threats of martial law, Baton Rouge was flooded, and all state offices were closed, the Fifth Circuit concluded that the Secretary was open ‘enough’ to satisfy the First and Fourteenth Amendments. 

According to the Fifth Circuit, Petitioners should have ignored the Governor’s executive order closing all state offices, remained in Louisiana during Hurricane Gustav contrary to executive orders, and filed their qualifying papers by the required date.  That only one political party successfully made its way to Baton Rouge on September 2 to file its papers did not prove that filing was nearly impossible.  Rather, it proved to the Fifth Circuit that filing in the face of Hurricane Gustav was possible.  Petitioners, too, should have gathered their electors from Louisiana’s four corners, flouted Louisiana’s evacuation, and made their way to Baton Rouge.  Never mind that the Secretary’s Office had announced that it would be closed.  Petitioners should have guessed
 that the Secretary would remain open.

 
If nothing else, according to the Fifth Circuit, Petitioners could have used the United States Mail (which was not running)
 or Federal Express (which was not picking up or delivering) to file their papers. They could have phoned in their papers, even though witnesses testified that the Secretary did not answer its phones on September 2, 2008.  In sum, the Fifth Circuit concluded as a factual matter—contrary to the findings of the District Court—that Petitioners unreasonably reacted to Hurricane Gustav and unreasonably took the Secretary of State at his word.  They should have ignored Gustav and the Secretary of State and come to Baton Rouge on September 2.
  
Argument
I.
Plaintiffs Are Substantially Likely to Succeed on the Merits.


Petitioners’ factual and constitutional claims are strong.  The District Court described Petitioners’ witnesses as testifying
that the hurricane forced the evacuation of many of their electors who were needed to complete each party’s respective qualifying papers, which were due on September 2. Each witness also testified that he encountered numerous problems when trying to communicate with the Secretary of State’s office regarding whether or not the office was opened or closed the week of September 2.  In fact, even after a number of failed attempts by Mr. Monteleone [the Libertarian Party of Louisiana’s coordinating officer] to contact the office of the Secretary of State during the week of September 2, he did not receive any response back until 3:15 p.m. on Monday, September 8.
The hardships and the extreme circumstances faced by those seeking to file their party’s qualifying papers, in the midst of a natural disaster like Hurricane Gustav and the resulting power outages and impediments in many avenues of communication, must be taken into consideration …. 

Attachment 2 at 8-9.  Substantial evidence established that Hurricane Gustav not only closed the Secretary of State’s Office on September 2, it  caused Petitioners to miss the September 2 deadline.  Even if Respondent’s Office had notified Petitioners that it remained open, Petitioners could not have filed their qualifying papers.  Gustav prevented it.

The Fifth Circuit’s factual conclusion to the contrary is remarkable.  It can only be understood as an outright rejection of every factual finding made in the District Court.  Generally speaking, of course, a District Court’s factual findings are entitled to some respect on appeal.  They should not be set aside unless they are clearly erroneous.  Here, the District Court’s factual findings that Hurricane Gustav closed Respondent’s Office, inflicted “hardships and … extreme circumstances” on everyone in Louisiana (including Petitioners), caused “power outages and impediments in many avenues of communication,” and basically shut down the state for one week, are fully supported by the record.
  
It seems clear that Judge Brady could reasonably conclude that a natural disaster the size of Hurricane Gustav caused great hardship to the people of Louisiana.  He could also reasonably find that the Hurricane interrupted normal routines, scattered needed electors,
 closed notary offices, stopped the mail, and stalled commercial delivery services.  The District Court’s findings that Gustav played a part in Petitioners’ belated delivery of their papers to Respondent’s Office simply cannot be rejected as being clearly erroneous.  For this reason alone, a stay of the Fifth Circuit’s Order is proper.  


Once one recognizes the true facts behind what happened in Louisiana the week of Hurricane Gustav, the constitutional calculus is simple.  Louisiana officially closed its Secretary of State’s Office—which it announced to the public—from September 2 through September 7, 2008.  It did not announce its September 8 reopening until sometime on September 7, see Exhibits (attached to the Complaint), and then provided Petitioners with less than two hours notice of the necessity of their filing their qualifying papers by 5:00 PM that same day.   Given this record, the District Court’s injunction preventing Louisiana from enforcing its September 2, September 5,
 and newly announced September 8 deadlines makes perfect constitutional sense.  After all, the First and Fourteenth Amendments require that states afford candidates and parties a reasonable procedure and opportunity for gaining access to the ballot.  See Anderson v. Celebrezze, 460 U.S. 780 (1992).  Being closed on the day of the deadline, and for five days thereafter, is far from a reasonable procedure.


The next question—one that the District Court struggled with—is how to fix the First and Fourteenth Amendment problems created by Gustav and the state’s closure.  The Respondent argued to the District Court that it possessed the power to not only announce a new deadline, but also to give candidates less than two hours’ notice.  The District Court disagreed.  It ruled that a state executive agent does not have the unilateral constitutional authority under Article II of the United States Constitution to regulate presidential elections.  Rather, only the state Legislature can regulate federal elections.  And the Louisiana Legislature has declared that recognized political parties (including the Libertarian Party of Louisiana) are entitled to file their qualifying papers 72 hours after the close  of the initial qualification period.  See Attachment 2 at 9-10.  Because the state did not reopen until September 8, the District Court reasoned, the Petitioners’ statutory deadline, as envisioned by the Legislature, should have been extended to September 11.  

Petitioners’ intent is not to here, in this Application, fully debate the meaning of Article II’s Election Clause. Still, understanding the reasonableness of the District Court’s decision requires some understanding of the constitutional difficulties encountered by a state executive agent who seeks to establish, or as here, cut short, a state deadline in the context of a presidential election.  
The Respondent convinced the Fifth Circuit that he was really extending the state’s deadline by allowing candidates to file by September 8.  But in reality, given the Legislature’s deadline and the Governor’s Executive Order (which he was legislatively authorized to issue) that all deadlines in all “legal, administrative and regulatory proceedings” in Louisiana be extended to September 12, see Attachment 3, Respondent’s decision cut short the state’s deadlines.

Presented with this evidence, the District Court reasonably concluded that Article II of the United States Constitution prohibits state executive authorities, like the Respondent, from unilaterally establishing a shorter deadline for presidential candidates.  Article II, the District Court concluded, delegates to the state “Legislatures” the authority to regulate presidential elections.  The Secretary therefore exceeded his powers under Article II. 

Section 1 of Article II provides that “[e]ach State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors” to vote for President.  U.S. Const., art. II, § 1, cl. 2 (emphasis added).  This Election Clause, like its counterpart in Article I (prescribing that state “Legislatures” have the authority to regulate congressional elections) dictates that only Louisiana’s Legislature can prescribe the manner of electing the President of the United States.   

This issue arose in Bush v. Gore, 531 U.S. 98 (2000), where this Court ruled that Florida’s method of counting votes for President violated the Equal Protection Clause of the federal Constitution.  In the lead-up to its decision, the Court in Bush v. Palm Beach County Canvassing Board, 531 U.S. 70 (2000), first addressed whether the Florida Supreme Court’s interpretation of Florida’s election laws strayed beyond what Article II, § 1 allowed.  “As a general rule,” this Court stated, “this Court defers to a state court's interpretation of a state statute.”  Id. at 76.  “But in the case of a law enacted by a state legislature applicable not only to elections to state offices, but also to the selection of Presidential electors, the legislature is not acting solely under the authority given it by the people of the State, but by virtue of a direct grant of authority made under Art. II, § 1, cl. 2, of the United States Constitution.”  Id.  Because it was “unclear as to the extent to which the Florida Supreme Court saw the Florida Constitution as circumscribing the legislature's authority under Art. II, § 1, cl. 2,” id. at 78, the Court vacated the Florida Supreme Court’s interpretation of the election code and remanded for further proceedings.  


When the case returned to this Court, the Chief Justice, joined by Justices Scalia and Thomas, added his thoughts on the meaning of Article II.  The Chief Justice concluded that the Florida Supreme Court violated Article II, § 1 by deviating from the directions of the Florida legislature: “[in] a Presidential election, the clearly expressed intent of the legislature must prevail.”  Id. at 120.

This Court, moreover, has made clear on a number of occasions that the Constitution’s use of the term “Legislature” has a meaning separate and apart from “State.”
  “Legislature” does not mean “State,” nor does it mean “legislative” or “quasi-legislative” power. 

Justice Stevens (joined by Justice Ginsburg) made this clear in California Democratic Party v. Jones, 530 U.S. 567, 602 (2000) (Stevens, J., dissenting), where the Court invalidated California’s adoption of a blanket primary under the First Amendment.  While Justice Stevens disagreed with the majority over its application of the First Amendment, he agreed that California’s initiative was likely invalid.  This was so, he argued, because the blanket primary—which was also applied to congressional elections—was not adopted by the California legislature: “Although this distinction is not relevant with respect to elections for state offices, it is unclear whether a state election system not adopted by the legislature is constitutional insofar as it applies to the manner of electing United States Senators and Representatives.”  Id. at 602.
  
 
Justice Stevens pointed to history to support his interpretation:  “the United States House of Representatives has determined in an analogous context that the Elections Clause's specific reference to ‘the Legislature’ is not so broad as to encompass the general ‘legislative power of this State.’”  Id.  Justice Stevens specifically referenced Baldwin v. Trowbridge, 2 Bartlett Contested Election Cases, H.R. Misc. Doc. No. 152, 41st Cong., 2d Sess., 46, 47 (1866), which reported that the Elections Clause

power is conferred upon the legislature.  But what is meant by ‘the legislature?’  Does it mean the legislative power of the State, which would include a convention authorized to prescribe fundamental law; or does it mean the legislature eo nomine, as known in the political history of the country?  The [C]ommittee [of Elections for the U.S. House of Representatives] have adopted the latter construction.
Id. at 603 n.11.

In Baldwin v. Trowbridge,
 Michigan’s Legislature in the midst of the Civil War passed a law that allowed its soldiers to cast ballots for congressional candidates and presidential electors even though the soldiers were not physically present in Michigan.  In those days, absentee ballots did not commonly exist, and in fact the Michigan Constitution required physical presence.  One congressional candidate (Trowbridge) won the election with the assistance of the soldiers' votes.  The other (Baldwin) would have won if the soldiers’ votes were, under the Michigan Constitution, excluded.  The United States House Committee of Elections ruled that the votes were properly cast; the Michigan Constitution could not control the Legislature in the context of federal elections.  The full House agreed by a vote of 108 to 30 and Trowbridge was seated.


Although Justice Stevens did not decide the issue in Jones, this Court has resolved the question of executive authority over matters constitutionally directed to states’ “Legislatures” in a somewhat different context.  In Hawke v. Smith, 253 U.S. 221 (1920), the Court rejected Ohio’s claim that the ratification of a proposed federal Constitutional amendment by the Ohio Legislature was subject to a popular referendum process applied to all other laws.  Article V of the United States Constitution provides that amendments proposed by the Congress can either be ratified by state conventions or legislatures: “The method of ratification is left to the choice of Congress.”  Id. at 226.  Regardless, the Court observed in Hawke, “[b]oth methods of ratification, by Legislatures or conventions, call for action by deliberative assemblages representative of the people, which it was assumed would voice the will of the people.”   Id. at 226-27.  
The Court specifically rejected the claim that “the federal Constitution requires ratification by the legislative action of the states through the medium provided at the time of the proposed approval of an amendment.”  Id. at 229.  “This argument is fallacious in this—ratification by a state of a constitutional amendment is not an act of legislation within the proper sense of the word.  It is but the expression of the assent of the state to a proposed amendment.”  Id.  Thus, ratification must be by a State’s Legislature, and the Legislature alone.  It cannot be by referendum and cannot be delegated to an agency or court.  


Whether this logic applies to Articles I and II, as well as Article V, was apparently answered by the Hawke Court’s use of the Seventeenth Amendment to support its conclusion.  As explained in Hawke, 253 U.S. at 228, the Seventeenth Amendment—which provides for the popular election of Senators—was  necessary for the very reason that Article I, § 3 required that a State’s Senators be “chosen by the Legislature thereof ….”  U.S. Const., art. I, § 3, cl. 1.  Because the Constitution delegated to Legislatures the power of selecting Senators, these Legislatures could not delegate the power to the people.  The Seventeenth Amendment was necessary to achieve this result.
  Hawke proves that the Legislature is supreme when it comes to federal elections.  It also suggests that the Legislature cannot easily give away its power.


Whether Articles I’s and II’s use of the term “Legislature” should be given a literal meaning remains unsettled to this day.  But one thing is clear, the District Court’s conclusion here that Article II likely prevents a state executive agent from shortening a deadline is imminently reasonable.  Because it is, it demands respect and should not be cavalierly dismissed.
 


In the end, it seems that everyone (except the Respondent) in Louisiana—including the Governor who issued an Executive Order extending all deadlines in “legal, administrative and regulatory proceedings”
 to September 12—recognized that a natural disaster occurred and deadlines had to be extended.  The United States District Court for the Eastern District of Louisiana, for its part, went so far as to suspend deadlines until September 22.  Were Petitioners required to file with any other state agency, or in any state or federal court, their predicament would have fallen on sympathetic ears.   Only in Respondent’s Office was it ignored. 

II.
Petitioners Will Suffer Irreparable Injury.


Petitioners’ injury should this Court not grant a stay is obvious.  The Fifth Circuit below even noted that its “stay will inflict harm on the Libertarian Party ….”   Attachment 1 at 4.  Without a stay from this Court, Bob Barr will not be on Louisiana’s ballot.  Barr will not be on the ballot because of a natural disaster.  This is not a case like that brewing in Texas, where both the major parties simply missed the state’s deadline.  See In re Bob Barr, No. 08-0761 (Tex.).  This is a situation where a significant presidential candidate failed to achieve ballot access because the state was closed during a natural disaster.  If voting and ballot access rights mean anything at all, they must mean that deadlines can and must be excused under these trying circumstances.  The Governor recognized this.  The State Legislature (which delegated to the Governor the power to extend deadlines in the wake of Hurricane Katrina) understood it.  And the District Court below properly invoked its equitable powers to correct an obvious constitutional problem. 

III.
Respondent Will Suffer No Significant Harm.

While correcting ballots will necessarily cost Louisiana some money and a bit of effort, neither constitutes irreparable harm at this relatively early date in the election cycle.  Courts, including this Court, have routinely ordered that ballots be corrected in the run-up to elections.  Indeed, orders issued as late as one month or one week before an election are not uncommon.  At least two dozen reported decisions from state and federal courts reflect orders that forced changes on ballots within forty days of upcoming elections.  See, e.g., Norman v. Reed, 502 U.S. 279 (1992) (relief granted by this Court on October 25); McCarthy v. Briscoe, 429 U.S. 1317 (1976) (relief granted by this Court on September 27); Davis v. Adams, 400 U.S. 1203 (1970) (relief granted 34 days before election); Hadnott v. Amos, 394 U.S. 358 (1969) (relief granted 17 days before election); McCarthy v. Askew, 540 F.2d 1254 (5th Cir. 1976) (relief ordered 26 days before election); Schrader v. Taft, 78 F. Supp. 708 (S.D. Ohio 1999) (relief granted 36 days before the election); Anderson v. Firestone, 499 F. Supp. 1027 (N.D. Fla. 1980) (relief ordered 25 days before election); Crussel v. Oklahoma State Election Board, 497 F. Supp. 646 (W.D. Okla. 1980) (relief ordered 27 days before election); Whig Party of Alabama v. Siegelman, 500 F. Supp. 1195 (N.D. Ala. 1980) (relief ordered 26 days before the election);  McCarthy v. Hardy, 420 F. Supp. 410 (E.D. La. ) (relief ordered 36 days before the election); McCarthy v. Kilpatrick, 420 F. Supp. 366 (W.D. Mo. 1976) (relief ordered 39 days before the election); McCarthy v. Noel, 420 F. Supp. 799 (D. R.I. 1976) (same); Toborek v. South Carolina State Election Commission, 362 F. Supp. 613 (D. S.C. 1972)) (relief ordered 22 days before election); Whitley v. Johnson, 260 F. Supp. 630 (S.D. Miss. 1966) (relief ordered 13 days before the election); MacBride v. Hassler, 541 S.W.2d 591 (Tenn. 1976)) (relief ordered 34 days before the election); Ryshpan v. Cashman, 326 A.2d 169 (Vt. 1974) (relief ordered 26 days before election); State ex rel. Chavez v. Evans, 446 P.2d 445 (N.M. 1968)  (relief ordered 11 days before the election).
 

This precedent demonstrates that Respondent’s claim to irreparable injury here must be taken with a large grain of salt.  In all of these cases, elections officials certainly argued that reprinting ballots was unduly burdensome.  Yet, in all of these cases the courts ordered them to do so.  Election authorities naturally do not want to fix their mistakes.  But when the Constitution compels it, they must.

If the Fifth Circuit’s Order is allowed to stand, moreover, elections officials will be emboldened to ignore federal court proceedings and plow ahead with printing ballots.  Print ballots as fast as possible in order to tie the hands of the federal courts.  That is the message that seems to come from the Fifth Circuit’s Order. 
In the current controversy, for example, Louisiana must accept some responsibility should it incur added cost in correcting its ballots.  As noted by the District Court, Respondent knew before it began printing its ballots that Petitioners were seeking access.  Petitioners made it clear to Respondent before the ballot-printing process began that they were filing this action in federal court.  Even assuming that the Respondent did not have notice until the day the case was filed, he still, according to the District Court, had time to stop the presses.   Judge Brady held a telephonic status conference the day after the suit was filed and immediately scheduled a hearing for September 22, 2008.  The Respondent can hardly claim he was surprised by the District Court’s Order.  Respondent chose to take a risk, print the ballots, and hope for success before the District Court.  If he is harmed, it is his own fault. 
Conclusion

For the foregoing reasons, Petitioners respectfully request a stay of the Fifth Circuit’s Order.
Respectfully submitted, 
Mark R. Brown
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� Witnesses testified in the District Court that the Secretary’s phones were not operational on September 2, 2008.  Petitioners thus could not have known that the Secretary had personnel at his Office who could accept their papers.





� The United States Postal Service web page reported on September 5, 2008 that “Postal Service employees are on site in the areas affected by Hurricane Gustav and are receiving updated information pertaining to the progress being made in those locations. Our primary concern is the safety of our employees and the security of the U.S. Mail. Once safety can be guaranteed and power is restored, we fully intend to resume delivery and collection operations. Until then, however, affected areas can expect some service delays and we ask you to be patient.”  � HYPERLINK "http://www.usps.com/communications/news/serviceupdates/gustav.htm" �http://www.usps.com/communications/news/serviceupdates/gustav.htm� (Emphasis added).    





� That the Secretary belatedly “extended” his deadline to September 8 demonstrates that even he recognized he was not open for business between September 2 and September 7.


� Even in the absence of live testimony—which was in fact presented here—Judge Brady could competently conclude that Gustav wreaked havoc in Baton Rouge and across most of the state.  He was present for the storm, after all, and like many others has been forced to deal with its aftermath.  For example, the judges of the United States District Court for the Eastern District of Louisiana extended lawyers’ deadlines to September 22 because of Gustav.  


 


� Louisiana law requires one elector from each congressional district, meaning that Petitioners needed notarized signatures from electors in New Orleans, which was evacuated.





� September 5 presented an additional deadline for “recognized political parties,” which are given an additional 72 hours from the September 2 deadline to file their qualifying papers.  Respondent’s Office was officially closed on this day, also.





� The Chief Justice in Bush v. Gore relied, in part, on McPherson v. Blacker, 146 U.S. 1 (1892), for the proposition that Article II delegates regulatory power over Presidential elections to the states’ legislatures, not their courts.  “In McPherson v. Blacker, 146 U.S. 1 (1892), we explained that Art. II, § 1, cl.2, ‘convey[s] the broadest power of determination’ and ‘leaves it to the legislature exclusively to define the method’ of appointment.  A significant departure from the legislative scheme for appointing Presidential electors presents a federal constitutional question.”  531 U.S. at 113.  He concluded that “in a Presidential election the clearly expressed intent of the legislature must prevail.  And there is no basis for reading the Florida statutes as requiring the counting of improperly marked ballots ….”  Id. at 121.  





� The same issue arose in the context of congressional elections in Lance v. Coffman, 127 S.Ct. 1194 (2007), where a state court drew Colorado’s congressional districts in the absence of a proper legislative plan.  Not long after the state court’s action, the legislature passed a new plan, which was challenged before the Colorado Supreme Court.  Those favoring the judicial plan argued that Colorado’s constitution prohibited a mid-census apportionment by the legislature.  Those who supported the legislative plan argued that Art. I, § 4 of the federal Constitution precluded a state court from drawing districts for congressional elections—at least where the legislature had acted.  The Colorado Supreme Court ruled in favor of the judicial plan in People ex rel. Salazar v. Davidson, 79 P.3d 1221, 1231 (2003) (en banc), finding that a judicial apportionment did not offend the Elections Clause of Art. I, § 4 of the United States Constitution.  Following the dismissal of a collateral challenge filed by Colorado voters in federal court, this Court was asked in Lance v. Coffman, 127 S.Ct. 1194 (2007), to overturn the apportionment plan.  It did not because it concluded the plaintiffs’ lacked standing.  





� Justice Stevens balked at the suggestion that Art. 1, § 4 was necessarily intended to accept a state’s Legislature as created and empowered by that State’s Constitution.  California’s Constitution, for example, “provide[d] that ‘[t]he legislative power of this State is vested in the California Legislature ..., but the people reserve to themselves the powers of initiative and referendum.’”  Id. at 602-03.  “The vicissitudes of state nomenclature,” Justice Stevens opined, “do not necessarily control the meaning of the Federal Constitution.”  Id. at 603. 





� This account is drawn from Chester A. Rowell, A Historical and Legal Digest of all the Contested Election Cases in the House of Representatives of the United States from the First to the Fifty-Sixth Congress 1789-1901, 200-01 (1901).





� In State of Ohio ex rel. Davis v. Hildebrandt, 241 U.S. 565 (1916), the Court sustained Ohio’s application of its referendum mechanism to a legislatively drawn congressional districting plan.  In contrast to Hawke and the present case, however, Congress there had expressly authorized the application of referenda mechanisms to congressional districting plans.  Because Congress has the power under Art. I, § 4 to draw rules for electing federal representatives, Congress’s action legitimated what otherwise would have been deemed unconstitutional under Art. I, § 4.  There is no suggestion in the present case that Congress has authorized a delegation of regulatory power over federal elections to the Ohio Secretary of State.





� In Smiley v. Holm, 285 U.S. 355 (1932), the Supreme Court ruled that Art. I, § 4’s reference to “Legislature” assumes the basic legislative processes spelled out by the state’s fundamental charter.  Hence, bicameralism in Ohio is required for the “Legislature” to act, and Ohio’s gubernatorial veto can be constitutionally applied to the Legislature’s proposed manner of electing federal representatives.  Bicameralism and Presentment, after all, are fundamental aspects of legislative action.  This is a far cry, however, from holding that the Legislature can delegate all of its authority to the Governor or some other executive agent.





� The United States District Court for the Southern District of Ohio in Libertarian Party of Ohio v. Brunner, -- F. Supp.2d – (2008WL2795576) (S.D. Ohio 2008), recently recognized the limitations found in Article II in a dispute involving the Ohio Secretary of State’s attempt at creating a deadline for qualifying papers for federal elections—including presidential candidates.  Because the Sixth Circuit had invalidated Ohio’s general deadline for minor-parties to gain access to the ballot, and had failed to replace the statute, the Secretary adopted a new (more generous) deadline.   The Court invalidated this deadline under Articles I and II, stating:





Under the Constitution, the Secretary of State, a member of the executive branch of government, has no authority independent of the Ohio General Assembly to direct the method of the appointment of Presidential electors or federal officials. Absent an express delegation of legislative authority, this Court cannot assume that the Ohio General Assembly intended to vest the Secretary of State with the legislative authority conferred in Article I, Section 4 and Article II, Section 1.





* * *





The general, statutory authority to direct the conduct of electors cannot, as to Articles I and II of the Constitution, serve as a substitute for state legislative action regarding the election of federal officials. Accordingly, the [Secretary’s] Directive has no effect and cannot be enforced to prevent the Libertarian Party and its federal candidates from appearing on the Ohio general election ballot.





Id.





� Respondent argued in the District Court that this Executive Order did not apply to candidate qualifying procedures.  Why this might be so is far from clear.  In any case, the Governor’s Order presents additional proof that Gustav was catastrophic and rendered established deadlines meaningless.  


� Indeed, in Clark v. Growe, 461 N.W.2d 385 (Minn. 1990), the court ordered that ballots be corrected just six days before the election.
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