IN THE UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO

Civil Division

ALAN P. WOODRUFF, DANIEL FENTON,
)

LIBERTARIAN PARTY OF NEW MEXICO,
)

GREEN PARTY OF NEW MEXICO and

)

DONALD HILLIS




)






Plaintiffs
)

Vs.






)    Case No.:  CV-09-449 WJ/KBM








)

MARY HERRERA, in her official capacity
)

as New Mexico Secretary of State


)

__________________________________________)

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
ON  COUNT III-B


COME NOW, Plaintiffs ALAN P. WOODRUFF, LIBERTARIAN PARTY OF NEW MEXICO and GREEN PARTY OF NEW MEXICO and move the Court for entry of Summary Judgment and say:

THE SECRETARY OF STATE HAS UNCONSTITUTIONALLY
DENIED PLAINTIFFS REQUEST FOR QUALIFYING
AND NOMINATING PETITIONS:
1. The following relevant, controlling and undisputed facts are established by the cited provisions of the New Mexico Election Code, the admissions contained in Defendant’s Answer and/or affidavits attached hereto.
A. To “qualify” to nominate candidates for political office, minor parties must file petitions containing the number of signatures specified by NMSA § 1-7-2(A). 

B. To have their names included on the ballot for a general election, minor party candidates must file petitions containing the number of signatures specified by NMSA § 1-8-2(B). 

C. The Secretary of State refuses to accept signatures on a petition other than the form published by her. [Doc. 1 [Cpt.] ¶ 80, Admitted, Doc. 10 [Ans.]].
D. NMSA §1-8-30(D) specifies that the Secretary of State must make appropriate nominating petition forms for major party candidates available in October of each odd-numbered years. [Doc. 1 [Cpt.] ¶ 85, Admitted, Doc. 10 [Ans.]].
E. On or about July 31, 2009, the Secretary of State published the 2010 Candidate Guide containing a “sample” of the form to be used by major party candidates for collecting signatures for the 2010 election.  The form published in the 2010 Candidate Guide can be converted from the PDF form in which it is published and used to begin collecting petition signatures. The 2010 Candidate Guide does NOT contain a “sample” of the form to be used by minor parties or minor party candidates for collecting signatures for the 2010 election. [Affidavit of Alan Woodruff, attached hereto.]

F. NMSA §1-8-17(A) provides that: “The Primary Election Law [1-8-10 to 1-8-52 NMSA 1978] applies to major political party nominations for all offices that are to be filled at the general election with the exception of presidential electors.”(Emphasis added) [Doc. 1 [Cpt.] ¶ 86, Admitted, Doc. 10 [Ans.]] 
G. NMSA §1-8-30(D) is found in the portion of the New Mexico Election Code that applies only to major  political party nominations. [Doc. 1 [Cpt.] ¶ 87, Admitted, Doc. 10 [Ans.]]. 

H. No provision of the New Mexico Election Code establishes when nominating petition forms for minor  party candidates must be made available. [Doc. 1 [Cpt.] ¶ 88, Admitted, Doc. 10 [Ans.]].
I. No provision of the New Mexico Election Code states when petitions for minor parties must be made available. [Affidavit of Alan Woodruff attached hereto]. 
J. The Secretary of State does not make petitions for minor party candidates available until October of each odd-numbered year. [Doc. 1 [Cpt.] ¶ 89, Admitted, Doc. 10 [Ans.]]. 

K. Plaintiff Alan P. Woodruff is a candidate for election to the office of U. S. Representative. [Affidavit of Alan Woodruff attached hereto]
L. On or about January 23, 2009, Woodruff requested, in writing, that the Secretary of State provide him with copies of all nominating petition forms required for his candidacy and to qualify the Libertarian Party of New Mexico.  [Doc. 1 [Cpt.] ¶ 90, Admitted, Doc. 10 [Ans.]]. 

M. Woodruff has never received the requested forms. [Affidavit of Alan Woodruff attached hereto]. 

N. On or about February 24, 2009, Woodruff telephoned the office of the Secretary of State and inquired about the availability of the necessary petition forms.  [Affidavit of Alan Woodruff]. 

O. During his February 24, 2009 telephone call to the office of the Secretary of State, Woodruff was advised that:  

(i) The Secretary of State had not yet prepared the nominating petition forms for the 2010 election. 

(ii) No nominating petition forms for the 2010 election would be distributed until October 2009.  [Affidavit of Alan Woodruff].
2. On the foregoing facts, Plaintiff’s are entitled to judgment as a matter of law.

MEMORANDUM OF LAW:


Plaintiffs incorporate by reference the statement of the standard for summary judgment and the applicable standard of review to challenges to state election laws presented in the General Memorandum of Law in Support of Plaintiffs’ Motions for Summary Judgment [Doc. 23] and state further as follows:
 
Article 1, Section 4, of the United States Constitution, generally referred to as the “Elections Clause,” provides, in relevant part, that:

“The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof;”

There is no ambiguity in this provision.  Only the legislature of a state may establish any provisions governing the conduct of elections of United States Representatives and Senators.  The Secretary of State has specifically admitted this fact. [Doc. 1 [Cpt.] ¶ 64, Admitted, Doc. 10 [Ans.]].

In Libertarian Party of Ohio v. Bruner, 567 F.Supp.2d 1006 (S.D. Ohio 2008) the Court considered a case in which the Secretary of State had issued a Directive setting forth the requirement for nominating petitions filed by minor party candidates.  That Directive was necessary because the relevant state statute had been declared unconstitutional by the Sixth Circuit in Libertarian
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 462 F.3d 579 (6th Cir. 2006) and the state legislature had not acted to cure the defect.  In fact, the Directive issued by the Secretary of State did cure the statutory defect ruled on by the Sixth Circuit in Blackwell.   However, in Brunner the court held that, because Article I, Section 4 only authorizes the State legislature to establish the time, place and manner of conducting elections, the Ohio Secretary of State lacked the authority to issue a Directive regarding ballot access requirements even though that Directive cured a constitutional defect in the state statute
.

The Secretary of State will likely argue, as she did throughout her motion to dismiss, that she has authority to construe the various provisions of the New Mexico Election Code and to exercise her discretion to fill gaps in the Code where the legislature has failed to expressly address an issue.  Defendants do not dispute this general proposition when applied to elections for state and local offices only.  However, elections to federal office must comport with the requirement of the U.S. Constitution. See Smith v. Allwright, 321 U.S. 649, 661-62, 64 S.Ct. 757, 88 L.Ed. 987 (1944) (“Texas is free to conduct her elections and limit her electorate as she may deem wise, save only as her action may be affected by the prohibitions of the United States Constitution ....”). In response to an argument almost identical to the one made by the Defendant, in Libertarian Party of Ohio  v, Brunner, 567 F.Supp.2d 1006, 1012-13 (S.D. Ohio 2008) the court said:

“The Secretary of State's authority does not . . . extend to filling a void in Ohio's election law. . . . The general, statutory authority to direct the conduct of electors cannot, as to Articles I and II of the Constitution, serve as a substitute for state legislative action regarding the election of federal officials.”

In reaching this conclusion, the court specifically rejected the argument that the legislature’s grant of authority, to the Secretary of State, to “[i]ssue instructions by directives and advisories . . . to members of the boards as to the proper methods of conducting elections ... [and][p]repare rules and instructions for the conduct of elections” empowered the Secretary to act as she had.  


 Minor party qualifying petitions and minor party candidate petitions are published by the Secretary of State only in October of odd-numbered years.  NMSA §1-8-30(D) specifies that the Secretary of State must make appropriate forms available in October of each odd-numbered years, and it is on the authority of this section that the Secretary of State delays dissemination of petition forms for minor parties and minor party candidates until October of odd numbered years..  However, NMSA §1-8-30(D) is found in the portion of the New Mexico Code that applies only to the primary elections held by major political parties
. In State ex rel. Chavez v. Evans,
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 79 N.M. 578, 446 P.2d 445, 448 (1968), the Court specifically held that provisions of the New Mexico Election Code that apply to the primary elections held by major parties cannot be properly applied to the candidates of minor parties that do not hold primary elections.  Therefore, even if the Secretary of State is deemed to have authority to determine when nominating petitions are made available to candidates for State and local offices, the Elections Clause bars the Secretary of State from making such arbitrary determinations with respect to candidacies for federal office.

Although Plaintiff Alan Woodruff specifically requested the applicable forms in January 2009, the Secretary of State has failed to provide him with the required forms.  The refusal of the Secretary of State to make petition forms available until October unconstitutionally impairs the signature collection activities of both minor party candidates and minor parties themselves. 
III-B-(1):  Signature Collection by Minor PARTIES
is Unconstitutionally Impaired.

Bruner unambiguously establishes that, at least as to candidacies for federal office, the Secretary of State has no authority to employ any practice not expressly authorized by the New Mexico legislature.  But that is exactly what the Secretary has done. Nowhere in the New Mexico Election Code is there any statement of when the petition forms required to qualify minor parties are to be made available to parties seeking ballot access.  Therefore, the Secretary of State’s decision to not make the necessary forms available to minor parties until October of odd numbered years is completely arbitrary – and unconstitutional.  Moreover, even if there was a statute authorizing the Secretary to publish candidate and party qualifying petitions only in October of odd-numbered years, it would be unconstitutional.


In Block v. Mollis, 649 F. Supp. 2d 142 (D. R.I. 2009), the court considered an analogous provision of the Rhode Island Election Code which prevented minor parties from beginning their signature collection activities until January of each election year.  The Court found this provision to be unconstitutional on the grounds that:

(1) Any limitation on signature collection imposed a burden of minor parties.

(2) No limitation of signature collection can be justified by any state interest.

In reaching its conclusion, the court specifically rejected the contention, advanced by the State of Rhode Island, that a limitation on the timing of signature collection was necessary to ensure that the signatures collected were “good and fresh” and could be confirmed based on the most current voter registration records.  In particular, the court held that only the candidates and parties could be injured if it was later determined that the signatures they had collected over a extended period of signature collection were not valid.  That is, the court held that there was no potential for injury to the State, or to the electoral process, and, therefore, no justification whatsoever for any limitation of the time for signature collection
.

As further justification for its holding, the Court emphasized the importance of minor parties to the whole electoral process by “sparki[ing] debate, introduc[ing] new ideas, educat[ing] voters and challeng[ing] the status quo.” As the court noted, these vital functions of minor parties cannot be effectively advanced by a minor party that must devote its efforts to a petition signature drive at precisely the time when the dissemination of an alternative platform is most important.  As the court explained in Mollis:

“Society is best served when political parties outside the existing major parties play an active, robust role in the entire campaign process – not simply appear on the final election ballot.”  Citing Anderson v. Celebrezze  460 U.S. at 794. [Emphasis added].

Until a party has qualified for ballot access, it cannot meaningfully fulfill its role in the entire campaign process.  The Secretary of State’s willful and unauthorized failure to provide the forms needed to begin collecting signatures has clearly impaired the ability of the Libertarian Party and the Green Party to “quality” for ballot access. 
III-B-(2):  Signature Collection by Minor Party CANDIDATES
is Unconstitutionally Impaired.

Limitations on the time available for the collection of nominating petition signatures by candidates are subject to the same constitutional analysis applied in Block v. Mollis, supra, with respect to signature collection by minor parties – and are unconstitutional for the same reasons
.  The practices of the Secretary of State are further rendered unconstitutional by the fact that she has published a “sample” of the form to be used by major party candidates for collecting signatures for the 2010 election and than form can be used my major party candidates to begin collecting signatures before the form to be used by minor party candidates has been disseminated. This action by the Secretary provides the candidate of major parties with a benefit that is not available to the candidates of minor parties – and violates principles of Equal; Protection.  
III-B-(3):  Secretary of State’s “Discretion”

is Unconstitutionally Unfettered


In the final analysis, the problem is not just that the Secretary of State has unjustifiably withheld the distribution of minor party and minor party candidate petition forms.  The real problem is that the New Mexico Election Code has no provisions for the dissemination of these forms.  Even conceding that the Secretary has chosen to disseminate these forms in October of add numbered years, there is no provision in the New Mexico Election Code that requires her to do even this.

There are only two possible interpretations of the Election Code as it now exists.  Either:

1. The Secretary is required to disseminate forms when requested.


OR

2. The Secretary has unfettered discretion to determine when the forms are disseminated.


If the first of these interpretations is correct, the Secretary has already violated the intent of the law.


If the second of these interpretations is correct, the Secretary could theoretically decide to withhold dissemination of the forms until the day before they are due to be filed. However unlikely it is that she would do this, there is nothing in the Election Code that would prevent this from happening.  

Moreover, for minor parties the problem associated with minor party petition forms does not, however, end with the delay in providing the forms needed to “qualify.”  The Secretary’s unilateral decision to delay distribution of minor party petition forms is also rendered unjustifiable by the fact that, according to the 2010 Candidate Guide, that minor parties are required to file their rules, regulations and petitions (currently requiring 4,148 signatures) by April 6, 2010. As authority for this requirement, the Secretary cites NMSA §§1-7-2 & 1-7-4.  While NMSA §1-7-2 does establish the minor party petition requirement, and NMSA §1-7-4 does require new parties to file their rules and regulations by the first Tuesday in April, there is no statutory statement regarding when new party petitions must be filed.  Thus, the Secretary has arbitrarily decided BOTH (a) when the new party petitions must be made available and (b) when the new party petitions are due.  (Assuming the petition forms will be released on October 1, 2009, minor parties have only 188 days to file the required number of signatures.)  In both of these acts, the Secretary has violated the Elections Clause because the Secretary has NO authority to fill voids in the state Election Code as the affect elections to federal offices.

The time available for the collection of the number of signatures required by a state election code has consistently been recognized to be a significant factor in determining the constitutionality of a statute or practice.  In the absence of any statutory provisions regarding either the petition starting date or the required petition filing date, there is no way to determine whether the dates used in any given year by any particular Secretary of State are constitutional.  Whether or not the requirements established by the current Secretary of State satisfy constitutional standards is not the question.  The issue must still be addressed by the court because a future Secretary of State may decide to establish a petition starting date and filing date that would be unambiguously unconstitutional, but without the possibility of a judicial determination of the constitutionality of this dates in time to provide relief to a minor party injured by such a decision.  

The court cannot endorse a statutory schema having the potential for this consequence.  In the context of elections for federal offices, leaving this degree of discretion in the hands of the Secretary of State violates the Elections Clause and is unconstitutional per se.

III-B-(4):  Relief Sought


The courts have consistently held that where an impediment to ballot access is found to be unconstitutional, the proper relief is to order that the injured party be given access to the ballot. See Williams v. Rhodes, 393 U.S. 23, 89 S.Ct. 1, 21 L.Ed.2d 69 (1968) (ordering Independent Party candidate placed on the ballot after finding the state election law provisions failed to provide a constitutionally proper means of access to the ballot.); McCarthy v. Briscoe,
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 429 U.S. 1317, 1323, 97 S.Ct. 10, 50 L.Ed.2d 49 (1976) (Upholding lower court order placing a plaintiff’s name on the ballot as an appropriate remedy where the State has failed to provide constitutionally appropriate means of access to the ballot.) 
; Goldman-Frankie v. Austin,
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 727 F.2d 603, 607 (6th Cir. 1984) (placing candidates name on ballot after Michigan legislature failed to correct a constitutional defect in its statutory provision of providing ballot access to independent candidates.): Libertarian Party of Ohio v. Bruner, 567 F.Supp.2d 1006 (S.D. Ohio 2008) (Following Goldman-Frankie and ordered the name of the Libertarian Party candidate placed on the ballot in the state of Ohio after the Ohio legislature failed to amend the provisions of its election law found to be unconstitutional in Libertarian Party of Ohio v. Blackwell,  462 F.3d 579, 595 (6th Cir. 2006).

In this case, the Secretary of State’s failure to provide petition forms when requested has already seriously impaired the signature collection efforts of Woodruff and the Libertarian Party and the Green Party.  The injury they have suffered cannot be adequately remedied by a mere declaration that the Secretary’s practices are unconstitutional and striking the offending provisions of the statute – as the Court did in Block v. Mollis – because this case is materially different from Block in four ways.


FIRST:  In Block v. Mollis, the only issue was the constitutionality of the state statute setting a January 1 starting date for petition signature collection.  That is, because there was a specific starting date established by statute, none of the parties had actually sought the forms needed to start collecting signatures.  In this case, however, the parties have specifically requested the necessary forms and, in the absence of any statutory authority permitting the Secretary to withhold such forms, the Secretary had a duty to provide them.  Nonetheless, the Secretary of State arbitrarily chose to ignore Plaintiffs’ request.  This egregious misconduct by the Secretary of State cannot be ignored.


SECOND:  In Block v. Mollis, the case was filed on February 3, 2009 and the court entered its Order on May 29, 2009 – only four months later.  Therefore, Plaintiffs were provided with amble time to collect signatures in preparation for the 2010 general election.  This case presents a very different situation.  In this case, Plaintiffs sought the necessary forms in February and filed this case on May 7, 2009.  This case has already been pending for over three months, and it will likely be at least a few more months before relief is granted.  By then, the Secretary of State will have published the necessary forms and the State will have reaped all the benefits of denying the Plaintiffs the ability to begin collecting petition signatures.  The egregious misconduct by the Secretary of State cannot be rewarded.


THIRD:  In Block v. Mollis, the court was concerned with a statute that specifically established the date on which the party qualifying petition forms had to be disseminated.   That is, there was a specific statute that the court could “correct.” However, in this case there is no statute stating when the minor party qualifying petition forms must be disseminated.  Rather, the Secretary of State has arbitrarily decided when the required petition forms will be made available.  Therefore, to provide statutory relief the court would be required to “write on a blank page.”  In the absence of an existing statute, there is nothing for the Court to correct, either through interpretation or by striking an offending portion of the statute, as the court did in Block.

FOURTH:  In Block v. Mollis, the court was concerned only with the constitutionality of the petition starting date.  In this case, the court must also consider the fact that New Mexico has no statutory provision establishing when minor party petitions must be filed.  Therefore, even if the court can find an adequate remedy for the problem of the petition dissemination date, there will remain the problem of determining when petitions must be filed.  


The Court cannot merely impose a requirement on the State.  As the Tenth Circuit held in Colorado Right To Life Committee, Inc. v. Coffman, 498 F.3d 1137, 1155 (10th Cir. 2007), a federal court “cannot re-write state laws to conform with constitutional requirements.”  Conceivably, the Court could recognize that the New Mexico Election Code does not authorize the Secretary of State to deny petition form to those who request them and order the Secretary to provide the required forms.  However, because the damage to Plaintiffs has already been done, such an Order would be meaningless in regard to the 2010 elections.  

The Elections Clause makes it clear that only the State legislature can correct the problem presented by the facts in this case.  However, the court cannot compel the New Mexico legislature to enact a law addressing the “void” in the existing Election Code.  [Even if the Court could require the legislature to address the issue, the legislature could not do so in time to provide relief to the Plaintiffs in this case.] Therefore, only thing the Court can do is order relief that will compel the State to address the issue to avoid litigation over the Secretary of State’s arbitrary practices.
 
WHEREFORE the Plaintiffs ask the Court to enter its Judgment:

A. Finding that the Secretary of State’s practice of refusing to make petition forms available to minor parties and minor party candidates until October of off-numbered years is unconstitutional.
B. Finding that the Secretary of State’s arbitrary determination of the date when minor party petitions must be filed is unconstitutional.
C. Enjoining the Secretary of State from enforcing the requirements of NMSA § 1-7-2(A) and NMSA § 1-8-2(B) and conditions for qualifying the Libertarian Party of New Mexico and the Green Party of New Mexico for ballot access and for qualifying the candidates of those parties for the office of U.S. Representative in the 2010 general election.. 
D. Order the Secretary of State to “qualify” the Libertarian Party of New Mexico and the Green Party of New Mexico for ballot access for the 2010 general election.

E. Order the Secretary of State to include Alan Woodruff on the ballot for 2010 general election as a candidate for the U.S. House of Representatives.

F. Award Plaintiffs attorney’s fees and costs.
___s/s Alan. P. Woodruff____________  

Alan P. Woodruff, Esq.  Pro se and Counsel 

for Daniel Fenton and Green Party of New Mexico

10304 Calle Hidalgo N.W.





Albuquerque, New Mexico 87114.

____s/s M.J. Keefe __________________

M.J. Keefe, Esq. 

Counsel for Donald Hillis and 

Libertarian Party of New Mexico

Gilpin & Keefe, P.C.

5100 Indian School Road, NE

Albuquerque, New Mexico 87110

CERTIFICATE OF SERVICE


I HEREBY CERTIFY that a true and exact copy of the foregoing has been served on all counsel of record via the Court’s CM/ECF e-mail notification system and to the Secretary of State and Dr. Alan P. Woodruff by U.S. Mail by U.S. Mail on this _______ day of ___________________, 20____

___s/s/ M.J. Keefe _________________

M.J. Keefe, Esq.
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AFFIDAVIT OF ALAN P. WOODRUFF IN SUPPORT OF 
MOTION FOR SUMMARY JUDGEMENT:

STATE OF NEW MEXICO

COUNTY OF BERNALILLO


COMES NOW ALAN P. WOODURFF who, being first duly sworn, says that:

(1) I am over the age of 18 and sui juris.

(2) I am a resident of New Mexico and a registered voter therein. 

(3) I have has been nominated by the Libertarian Party of New Mexico as a candidate for election to the office of U.S. Representative. 

(4) The Libertarian Party of New Mexico is a “minor” political party as defined by NMSA §1-1-9.
(5) I satisfy all of the requirements for the office of Representative as set forth in Article 1, Section 2, clause 2 of the United States Constitution. [Affidavit of Alan P. Woodruff attached hereto.] 
(6) On or about January 23, 2009, I wrote the Secretary of State requesting that the Secretary provide me with copies of all nominating petition forms required for his candidacy and to qualify a new political party. 

(7) A true and correct copy of my letter is attached hereto and incorporated herein by reference. 

(8) Along with my letter to the Secretary of State, I sent the Secretary a self-addressed stamped envelope for the return of the requested documents.

(9) I have never received the documents requested in my January 23, 2009 letter.
(10) On or about February 24, 2009, I telephoned the Secretary of State and inquired about the availability of the necessary petition forms.
(11) On the occasion of his February 24, 2009 telephone call, I was advised that:
 (A) The Secretary of State had not yet prepared the nominating petition forms for the 2010 election.

 (B) No nominating petition forms for the 2010 election would be distributed until October 2009. 
(12) I have examined the New Mexico Election Code and determined that the is no provision addressing the filing of minor party candidate nomination papers and petitions except NMSA § 1-8-2(B). 
(13) I have examined the New Mexico Election Code and determined that there is no provision providing for an appeal of any determination by the Secretary of State regarding the validity or non-validity of signatures on minor party qualifying petitions of minor party candidate petitions. 
(14) On August 10, 2009, I obtained from the web site of the Secretary of State a copy of the 2010 Candidate Guide containing a “sample” of the form to be used by major party candidates for collecting signatures for the 2010 election and converted that form the PDF form into a form useable to begin collecting petition signatures. The 2010 Candidate Guide does NOT contain a “sample” of the form to be used by minor parties or minor party candidates for collecting signatures for the 2010 election. 
FURTHER AFFIANT SAYETH NAUGHT.
                                   _________________________________

                                   Alan P. Woodruff

SWORN TO and subscribed before me by Alan P. Woodruff, [_____]  who is to me well known or [_____] who produced as identification his New Mexico driver’s license, in the State and County aforesaid this ______ day of ___________________, 20____.

_____________________________   My Commission Expires:

        NOTARY PUBLIC
ALAN P. WOODRUFF
10304 Calle Hidalgo N.W.

Albuquerque, New Mexico 87114

(505) 508-3421
erisa1974@aol.com
Office of the Secretary of State

Bureau of Elections

325 Don Gaspar, Suite 300

Santa Fe, New Mexico 87503

Re:
Election Campaign Filing Forms:

Gentlemen:


Please send me copies of the below listed forms, and any other required filing forms, required for (a) the “qualification” of a minor party, (b) a minor party candidate for the United States House of Representatives and (c) a minor party candidate for local office in the 2010 general election.   

Forms Requested:

1. New Political Party Qualifying Petition.

2. Declaration of Candidacy – Minor Party

3. Nominating Petition for Minor Party Candidacy

4. Vital Candidate Information

5. Financial Disclosure Statement

6. Political Committee Registration form


For your convenience, I have enclosed a self-addressed stamped envelope for the return of the requested documents.


I look forward to your response. 

Yours,

Alan Woodruff

� 	The principle stated in Brunner effectively precluded the Secretary of State from offering any defense based on her compliance with the provisions of the New Mexico Administrative Code because the Code is the product of the actions of administrative agencies, not the legislature. 








� 	NMSA §1-8-10 identifies � HYPERLINK "http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=11524dcf.61c67343.0.0&nid=2f33" \l "JD_1-8-10" �Sections 1-8-10� through � HYPERLINK "http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=11524dcf.61c67343.0.0&nid=2f85" \l "JD_1-8-52" �1-8-52� NMSA 1978 may be cited as the "Primary Election Law."   The secretary of State has admitted that NMSA §1-8-30(D) is found in the portion of the New Mexico Election Code that applies only to major  political party nominations. [Doc. 1 [Cpt.] ¶ 87, Admitted, Doc. 10 [Ans.]].





� 	In Block v. Mollis, the court specifically responded to the State’s argument for limiting the time available for signature collection to assure that the signatures were valid with the simple observations that: “This justification is nonsensical.” 





� 	Because Block v. Mullis compels the conclusion that all time limits on signature collection are unconstitutional, those provisions of the New Mexico Election Code that limit signature collection by major party candidates and independent candidates are also unconstitutional.  However, because none of the plaintiffs in this lawsuit are potential candidates of a major parties, the timing of the Secretary of State’s publication of petition forms for major party candidates is no directly challenged in this action.  





� 	Following the Supreme Court’s decision, district courts in three other states ordered Presidential candidate Eugene McCarthy’s name placed on the ballot.  See also �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1976127426"��McCarthy��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1976127426"�� v. Noel, 420 F.Supp. 799 (D. R.I. 1976)� (same); �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1976127638"��McCarthy��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1976127638"�� v. Tribbitt, 421 F.Supp. 1193 (D. Del. 1976)� (Same); �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1976127420"��McCarthy��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1976127420"�� v. Askew, 420 F.Supp. 775 (N.D. Fla. 1976)� (Same).
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