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PETITION FOR INJUNCTION AND OTHER RELIEF

NOW COMES Petitioners and respectfully petition the Court to issue preliminary and permanent injunctions and other relief to. As grounds for this motion, Petitioners show the Court that:
PARTIES


1.
Ken Blevens, who resides at 2 Valley Road, Bow, New Hampshire is a Libertarian candidate for the United States Senate appearing on the ballot in the election scheduled for 11/02/10.  

2.
Petitioner, Howard L. Wilson who resides at 57 Agony Hill Road, Andover, New Hampshire is a Libertarian candidate for Congress in the Second Congressional District of New Hampshire.


2.
William Gardner, Secretary of State, is the New Hampshire Secretary of State and is named as Respondent in his official capacity only.

FACTS AND ARGUMENT

1.
Petitioners names will appear in a column for candidates who are not from the two political parties that have attained official ballot status. There are currently two candidates for the Senate seat in this column. According to  law the columns themselves will be rotated so that  the ‘independent/third party” column goes first  one third of the time, so as to avoid the type of ballot order advantage declared unconstitutional in Akins v. Secretary of State, 154 NH 67, 904 A. 2d 702 (2006)

2.
Within the column itself however, Petitioner Bleven has been informed by the Secretary of State that his name will go last in the box for United States Senator in every ballot throughout the State of New Hampshire, thus placing the Petitioner at a severe and unconstitutional disadvantage in violation of his rights under Part One Article 11 of the New Hampshire Constitution. 


3.
Petitioner Wilson has been informed that his name will go first in the box for the second congressional seat, where there are likewise two candidates.  Petitioner Wilson does not wish to be the beneficiary of an unconstitutional and unfair violation of the rights of his opponent under Part One Article 11 of the New Hampshire Constitution.


4.
The Secretary of State has indicated that this placement is based upon a reading of the provisions of RSA 656:5a which reads:

II. Immediately following the close of the period during which a person may accept the nomination of a party committee pursuant to RSA 655:32, the secretary of state or designee shall conduct a public random selection of a whole number from one to the total number of candidates for each possible list length where a group of candidates for the same office may appear in the same list in state or local elections during the next 2 years. For example, for a possible list of 3 candidates, the number one, 2, or 3 shall be randomly selected. The seed number for each possible list length shall remain in effect for the 2 years until the next random selection of seed numbers. 
III. To determine the order of names on each ballot, the candidates for each office in the same list shall be temporarily listed alphabetically by surnames and the positions in such list shall be temporarily numbered in ascending order. The candidate whose position in the initial temporary list equals the seed number selected under paragraph II for the appropriate list length shall appear first on the ballot. The order of candidates after the candidate in the first position shall follow alphabetically by surname with "a" following "z". 


5.
Upon information and belief, this statute which was passed in 2010 was not intended by the legislature to address the situation of petitioner, but rather that of multi-member State House races where strict rotation is simply impractical, if not impossible, due to the need to prepare hundreds of unique ballots based upon the size of some of the multi-member districts, some of which have in excess of fifty candidates.. 

6.
In Petitioner’s situation there is no need for any unique ballots—all that is needed is to have the petitioner go first on half the state ballots and have the other independent candidate go first in the other half.  This could be easily accomplished by having one candidate go first on all ballots in odd numbered State Senate districts.  Unique ballots are already required for each Senate district so that there would be no need to do anything other than alter the ballot order on half of them. 


7.
 While it is impossible to require the state to print new ballots at this time, it should be able to print stickers that can be placed over the appropriate box in 50 percent of the twenty-four New Hampshire Senate Districts (all odd numbered districts or all even numbered districts).  The use of stickers to overcome last minute ballot problems is something that the state does often.

8.
Part One Article 11 of the New Hampshire Constitution states that,  

"Every inhabitant of the state, having the proper qualifications, has an equal right to be elected into office."


9.
The Court in Akins v. Secretary of State, 154 NH 67, 904 A. 2d 702 (2006) held that the right of candidates to be treated fairly and equally is a fundamental constitutional right: 

Because the equal right to be elected operates so closely with the fundamental right to vote, and because of the importance that both rights have in our democratic system of government, and because Part I, Article 11 expressly so provides for the equal right to be elected, we conclude that every New Hampshire inhabitant's equal right to be elected into office under Part I, Article 11 is a fundamental right.

10.
 Akins went on to hold that ordering of candidates by alphabetizing names is unconstitutional:
 "Because neither the provision of RSA 656:5 requiring that the party receiving the most votes in the prior election enjoy first place on the ballot nor the Secretary of State’s practice of alphabetizing candidates is necessary to achieve a manageable ballot, we hold that neither restriction survives strict scrutiny, and that both are thus unconstitutional under Part I, Article 11 of the New Hampshire Constitution”. 

11.
In the instant case, a perfectly manageable ballot is completely compatible with a fair and equal rotation of candidate names.


12.
Assistant Attorney General Richard Head has agreed to accept service on behalf of Secretary Gardner.


WHEREFORE the Petitioner requests that this Court:


A.
Declare that third party or independent candidates for statewide federal or state offices must appear first an equal number of times.



B. Hold an expedited hearing and thereafter issue an emergency Preliminary Injunction ordering the Secretary of state to either prepare stickers with the Petitioners listed first for half the ballots in the state or show cause why this is not feasible to do. 

Dated this 28th day of October, 2010.





Respectfully submitted:






KEN BLEVENS
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KEN BLEVENS





2 Valley Road





Bow, NH 03304
AFFIDAVIT
NOW COMES Ken Blevens and states that the facts alleged in this Petition are true and correct to the best of my knowledge.

Dated: October 28, 2010
________________________

Ken Blevens
STATE OF NEW HAMPSHIRE

COUNTY OF MERRIMACK

Subscribed and sworn to before me, this 28th day of October 2010.

_________________________

Justice of the Peace






Respectfully submitted:






HOWARD L. WILSON
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HOWARD L. WILSON





57 Agony Hill Road






Andover, NH 03216
AFFIDAVIT
NOW COMES Howard L. Wilson and states that the facts alleged in this Petition are true and correct to the best of my knowledge.

Dated: October 28, 2010
________________________

Howard L. Wilson
STATE OF NEW HAMPSHIRE

COUNTY OF MERRIMACK

Subscribed and sworn to before me, this 28th day of October 2010.

_________________________

Justice of the Peace


Certificate of Service

I, Paul Twomey, Attorney for Petitioners, hereby certify that on this day I personally served the above Petition upon Richard Head, NH Department of Justice, who agreed to accept service for Respondent William Gardner, Secretary of State.






__________________________________________






Paul Twomey
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