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PRELIMINARY STATEMENT


Randy Credico (“Credico”) is a candidate for the United States Senate from the State of New York (6-year term), and has been duly nominated and qualified to appear on the ballot as the candidate of both the Libertarian Party of New York (“LPNY”), and the Anti-Prohibition Party (“APP”), for that office.  Richard Corey (“Corey”) is a New York resident and registered voter who wishes to vote for Randy Credico, but not for any candidate on the line of, or whose name includes the name of, the LPNY.  Under Section 7-104(4)(e) of New York Election Law – the provision challenged here – defendant New York State Board of Elections (“NYSBOE”) will certify a form of the ballot for the November 2, 2010 election that (1) places the name of candidate Credico on the row of just one of the independent bodies that nominated him, apparently the row for the LPNY (and not on the APP row), and (2) indicates the name of both independent bodies in the same space that his name appears. 


Section 7-104(4)(e) violates plaintiffs’ rights of association and speech protected by the First Amendment by preventing them from associating with the parties or candidates of their choice, as the case may be, and by preventing them from fully expressing that association.  For the same reasons, this provision also violates plaintiffs’ right to equal protection of the laws under the Fourteenth Amendment, as it burdens their exercise of their fundamental rights of association and speech while effectively subsidizing the recognized parties’ exercise of those same rights.


To be clear, plaintiffs seek a limited temporary restraining order and preliminary injunction to preserve the status quo in one narrow, but critical respect: to allow New York voters to vote for candidate Credico on either the LPNY line, or the APP line, spaces for both of which will necessarily already be available on the ballot form.  Without such relief, candidate Credico and his supporters in both independent bodies and in general will be irreparably robbed of their capacity to vote for him in the November 2, 2010 election on the line of their choice.  Far from creating any new burdens on state election officials, moreover, if granted, this relief would require that the ballot for the November 2, 2010 election be simpler to design and create than would otherwise be required by a strict application of Section 7-104(4)(e).


Unless this Court grants the requested injunctive relief, plaintiffs will suffer immediate and irreparable harm to core speech and association rights.  To survive First Amendment and Equal Protection scrutiny, Section 7-104(4)(e) must therefore be justified by a compelling state interest in curtailing the ability of voters, candidates and independent bodies to associate and express their views.  Because defendants do not have any legitimate – much less compelling – interest in perpetuating the severe burden that Section 7-104(4)(e) places on plaintiffs’ First and Fourteenth Amendment rights, this Court should issue a temporary restraining order and preliminary injunction against implementation of that provision.  

STATEMENT OF FACTS


A.
The History of the LPNY under New York Law


The LPNY was formed as the Free Libertarian Party, Inc. on July 11, 1972 pursuant to the New York Not-for-Profit Law.  (See Verified Complaint for Declaratory and Injunctive Relief, filed herewith, for all facts alleged herein.)  It has conducted business and political activities as the Libertarian Party of New York since at least May 19, 1985 and both holds a Certificate of Service Mark Registration and has filed with the New York Department of State a Certificate of Assumed Name doing business as the Libertarian Party of New York.


On August 17, 2010, pursuant to New York Election Law §6-142, the LPNY filed a nominating petition with the NYSBOE containing over 33,500 signatures nominating six individuals to run for various statewide offices, including Credico for U.S. Senate (6-year term).  The number of signatures on that petition exceeded the minimum statutory requirement of 15,000 signatures, the time for any challenge to the validity of the petition has expired and the petition, including the nomination of Credico for U.S. Senate (6-year term), has been determined to be valid by the NYSBOE.


B.
The Story of the APP


The APP is a newly-formed independent body that opposes governmental prohibition of various activities by consenting adults, including prostitution, possession of marijuana and gay marriage.  


On August 17, 2010, pursuant to New York Election Law §6-142, the APP filed a nominating petition with the NYSBOE containing over 23,000 signatures nominating four individuals to run for various statewide offices, including Credico for U.S. Senate (6-year term).  The number of signatures on that petition exceeded the minimum statutory requirement of 15,000 signatures, the time for any challenge to the validity of the petition has expired and the petition, including the nomination of Credico for U.S. Senate (6-year term), has been determined to be valid by the NYSBOE.


C.
The Value of Fusion to Candidates, Minor Political Parties, and the Voters 


Fusion, also called multiple party nomination or cross-filing, entails the nomination of the same candidate to the same office in the same election by more than one political party.  This practice represents one of the most effective means available for minor political parties to participate consistently in the electoral process.  Without fusion, minor parties, such as the Conservative Party, the Working Families Party, the Independence Party, and the LPNY and APP, may not be able either to gain or to maintain access to the New York ballot.    


In addition to the value to candidates of any kind of appearing on multiple lines on the ballot, the value to candidates of independent bodies also includes: the likelihood that many of the tens of thousands of registered voters who signed one of their nominating petitions (during a six-week period in July and August preceding the November election) have the intention of voting for them on the line of that independent body. 


Furthermore, each independent body circulates nominating petitions which include all of their statewide candidates.  The remaining five statewide candidates of the LPNY and three statewide candidates of the APP likely approved of including Credico on their respective joint petitions because their vote totals would be increased by including him on that body’s line.  Each of those other eight candidates, and as a result the independent bodies that nominated them (the LPNY and the APP), will have their freedom of association curtailed, and will lose the benefits those associations bring, upon the enforcement of Election Law §7-104(4)(e) by the NYSBOE.


D.
The Imminent Certification of the November 2010 Ballot


By letter dated September 17, 2010, the NYSBOE acknowledged to Credico that he is the candidate for United States Senate of both the LPNY and the APP, advised that it would comply with the challenged state law (although the letter referred to the subsection number prior to the change in numbering effective July 2010) such that his name “can appear on ballots on only one row,” and offered Credico an opportunity to choose on which row his name would appear.  A copy of that letter is annexed to the Verified Complaint as Exhibit 1.


By letter dated September 22, 2010, Credico replied to the NYSBOE, declining to make such a choice, and requesting that the NYSBOE comply with the state and federal constitutions by placing his name on each of the two lines on the November ballot.  The NYSBOE was advised that if it refused to do so, Credico was prepared and expects to bring a court action to compel it to do so.  A copy of that letter is annexed to the Verified Complaint as Exhibit 2.


The NYSBOE is likely to certify the November 2, 2010 ballot on or around October 7, 2010.  Even though only about 5,000,000 people voted in the previous election for Governor in 2006, it is not known precisely how many of the approximately 11,000,000 New York State registered voters will vote in this election, nor in which voting districts.  Since each voter is entitled to three ballots absent a court order entitling the voter to more (only one is counted), several tens of millions of ballots will be printed statewide.  It is crucial that plaintiffs be granted preliminary relief in this case prior to the issuance for printing of the November ballots, in order to avoid the expense to the people of New York that a later order, requiring the recall and reprinting of the ballots, would entail.

ARGUMENT


Plaintiffs’ motion for an order to show cause with temporary restraining order, and for a preliminary injunction, is brought pursuant to Federal Rules of Civil Procedure Rule 65.


It is well settled in this Circuit that a temporary restraining order is appropriate where the standards for preliminary injunctive relief have been met, and where such an order is necessary to preserve the status quo pending the Court’s determination of the issues at hand.  See Ahmad v. Long Island Univ., 18 F.Supp.2d 245, 247 (E.D.N.Y. 1998) (citing Local 1814, Int’l. Longshoremen’s Ass’n v. N.Y. Shipping Ass’n., 965 F.2d 1224, 1228 (2nd Cir. 1992)).  To obtain preliminary injunctive relief, plaintiffs must demonstrate that they are likely to suffer irreparable harm absent such relief and either (1) likelihood of success on the merits or (2) “sufficiently serious questions going to the merits to make them a fair ground for litigation and a balance of hardships tipping decidedly toward the party requesting the preliminary relief.”  Bery v. City of New York, 97 F.3d 689, 694 (2nd Cir. 1996) (internal citations omitted).  Where the moving party “seeks to stay governmental action taken in the public interest pursuant to a statutory or regulatory scheme,” that party must prove a likelihood of success on the merits.  Id.  Defendants’ threatened actions lie far outside “the public interest,” and the former standard thus applies, in the discussion that follows plaintiffs nevertheless demonstrate both imminent, irreparable harm and a likelihood of success on the merits.


Being filed together with the instant memorandum of law is (1) the Verified Complaint for Declaratory and Injunctive Relief in this action, which alleges facts that clearly show that immediate and irreparable injury, loss or damage will result to plaintiffs before defendants can be heard in opposition, and (2) a Certificate in Support of Motion for Temporary Restraining Order by Gary L. Donoyan, Esq., plaintiffs’ attorney, certifying the efforts made to give notice to defendants and the reasons why notice should not be required.  As set forth in detail below, plaintiffs’ motion for a temporary restraining order and preliminary injunction should be granted because plaintiffs’ First and Fourteenth Amendment claims are likely to succeed on the merits, and plaintiffs will suffer irreparable injury if preliminary injunctive relief is not granted.

Point I

PLAINTIFFS’ FIRST AND FOURTEENTH AMENDMENT CLAIMS ARE LIKELY TO SUCCEED ON THE MERITS


This action arises under the United States Constitution, Amendment I and Amendment XIV, Section 1.  Plaintiffs have interposed two causes of action, each of which is brought to declare unconstitutional New York Elec. L. §7-104(4)(e), both as written and as applied to each plaintiff, the first on free speech grounds, and the second on equal protection grounds.  It is likely that plaintiffs will ultimately prevail on the merits of each cause of action.


The First Amendment provides, in relevant part:


Amendment I.  Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition of Grievances


Congress shall make no law … abridging the freedom of speech, …


The Fourteenth Amendment provides, in relevant part:


Amendment XIV.  Citizenship; Privileges and Immunities; Due Process; Equal Protection; Appointment of Representation; Disqualification of Officers; Public Debt; Enforcement


Section 1.  …  No State shall … deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.


…


“Freedom of speech and freedom of the press, which are protected by the First Amendment from infringement by Congress, are among the fundamental personal rights and liberties which are protected by the Fourteenth Amendment from invasion by state action.”  Lovell v. City of Griffin, Ga., 303 U.S. 444, 450, 58 S.Ct. 666, 668, 82 L.Ed. 949 (1938).  Freedom of speech is recognized by the courts as including the freedom of association, and consequently, of non-association.  As held by the Supreme Court in National Association for the Advancement of Colored People v. State of Alabama, 357 U.S. 449, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958):

Effective advocacy of both public and private points of view, particularly controversial ones, is undeniably enhanced by group association, as this Court has more than once recognized by remarking upon the close nexus between the freedoms of speech and assembly.  It is beyond debate that freedom to engage in association for the advancement of beliefs and ideas is an inseparable aspect of the “liberty” assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of speech.  Of course, it is immaterial whether the beliefs sought to be advanced by association pertain to political, economic, religious or cultural matters, and state action which may have the effect of curtailing the freedom to associate is subject to the closest scrutiny.

Citations omitted.


The freedom of association protected by the constitution has been acknowledged by the Supreme Court to include the right to form and join new political parties:

For more than two decades [as of 1992], this Court has recognized the constitutional right of citizens to create and develop new political parties.  The right derives from the First and Fourteenth Amendments and advances the constitutional interest of like-minded voters to gather in pursuit of common political ends, thus enlarging the opportunities of all voters to express their own political preferences.  To the degree that a state would thwart this interest by limiting the access of new parties to the ballot, we have called for the demonstration of a corresponding interest sufficiently weighty to justify the limitation, and we have accordingly required any severe restriction to be narrowly drawn to advance a state interest of compelling importance.

Norman v. Reed, 502 U.S. 279, 112 S.Ct. 698, 116 L.Ed.2d 711 (1992), citations omitted; see also Republican Party of Conn. v. Tashjian, 770 F.2d 265, 278 (2nd Cir. 1985) (“[F]reedom of association protects the right to form a political party for the advancement of partisan political beliefs.”)  Courts have shown particular concern to protect the rights of new or minor political parties to associate and express their members’ views.  See, e.g., Anderson v. Celebrezze, 460 U.S. 780, 793-794 (1983) (discussing cases).


To determine whether Section 7-104(4)(e) violates plaintiffs’ First Amendment rights, this Court

must first consider the character and magnitude of the asserted injury to the rights protected by the First and Fourteenth Amendments that the plaintiff[s] seek[ ] to vindicate.  It then must identify and evaluate the precise interests put forward by the State as justifications for the burden imposed by its rule.  In passing judgment, the Court must not only determine the legitimacy and strength of each of those interests; it also must consider the extent to which those interests make it necessary to burden plaintiffs’ rights.

 Anderson, 460 U.S. at 789.  


In practice, courts analyze Equal Protection claims that involve violations of associational rights under essentially the same standard applied to First Amendment associational claims.  See Green Party of N.Y. v. Weiner, 216 F.Supp.2d 176, 189 (S.D.N.Y. 2002) (“Especially in these hybrid cases, the choice of which analysis to adopt may well prove irrelevant.”)  “A burden that falls unequally on new or small political parties … impinges, by its very nature, on associational choices protected by the First Amendment.”  Anderson, 460 U.S. at 793.  State election laws that, on their face, burden a minority group’s right to vote and corresponding associational rights are subject to strict scrutiny under the Equal Protection Clause of the Fourteenth Amendment.  Weiner, 216 F.Supp.2d at 188.  Minority groups include minor political parties and not simply racial or ethnic groups.  Id.  In this case, therefore, Section 7-104(4)e) must be evaluated not only for the burden it places upon candidates’, voters’ and parties’ rights of association and speech, but also for the extent to which such a burden is unequally and unfairly placed upon independent bodies and their candidates and voters.  See, e.g., Schulz v. Williams, 44 F.3d 48, 60 (2nd Cir. 1994) (striking down state law requiring local boards of elections to provide voter lists to recognized parties but not to independent bodies, because the law facially discriminated against the latter in violation of Equal Protection Clause).

A.  Election Law §7-104(4)(e) Imposes a Severe Burden upon Each Plaintiffs’ Speech and Association Rights, and Discriminates Against Them.


Pursuant to New York State law, an “independent body” is a political organization that is not recognized as a “party” under state law because it did not run a gubernatorial nominee in the most recent such election who obtained at least 50,000 votes on its line.  N.Y. Elec. L. §1-104(12).  Both “recognized parties” and independent bodies are typically assigned one “row or column” each on voting machines and ballots used in the state, with each of their candidates lined up with the candidates of the other recognized parties and independent bodies for the same office.  N.Y. Elec. L. §7-104(4)(a).  New York law does allow for different recognized parties to designate the same candidate, and provides that such candidates shall appear on the line of each such recognized party.  N.Y. Elec. L. §7-104(4)(b).  However, if a candidate is nominated by more than one independent body (and not by any recognized party), the provision challenged herein requires that candidate to choose only one line on which his or her name will appear, or the election authority will make the choice instead.  The names of all independent bodies nominating such a candidate are then printed on the single line on which the candidate’s name appears.  That provision, Section 7-104(4)(e) of New York Election Law, provides as follows:

If any person is nominated for any office only by more than one independent bodies
, his or her name shall appear but once upon the machine in one such row or column to be designated by the candidate in a writing filed with the officer or board charged with the duty of providing ballots, or if the candidate shall fail to so designate, in the place designated by the officer or board charged with the duty of providing ballots, and in connection with his or her name there shall appear the name of each independent body nominating him or her, but, where the capacity of the machine will permit, the name of such person shall not appear or be placed in a column or on a horizontal line with the names or persons nominated by a party for other offices.

Emphasis added.


This provision requires that the ballots and voting machines used in an election involving a candidate nominated only by more than one independent body may not provide for the candidate’s name to appear in the row or column of more than one of those independent bodies.  By contrast, as noted above, in the case of candidates of recognized parties, New York law provides that such candidates must appear on more than one line, in the event they are also the candidate of a different recognized party or an independent body.


By its own terms, Section 7-104(4)(e) selectively burdens the fundamental rights of independent bodies and their members’ corresponding associational rights protected by the Equal Protection Clause of the Fourteenth Amendment and therefore demands strict scrutiny.  Weiner, 216 F.Supp.2d at 188 (“Plainly, state election laws that, on their face, disproportionately burden a minority group’s right to vote and corresponding associational rights are subject to strict scrutiny.”)  (citing Ill. State Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 184 (1979)).  Like the recognized parties, the LPNY has a platform, organizational structure, by-laws, significant membership, and runs candidates in statewide and local elections.  The APP, although formed only in the last few months, also has a nascent platform and organizational structure, and has already succeeded in nominating and qualifying candidates for the statewide ballot.  Accord Council of Alternative Political Parties (“CAPP”) v. State, 781 A.2d 1041, 1048-49 (N.J. Super. Ct. App.Div. 2001) (finding minor party plaintiffs similarly situated to recognized political parties even though plaintiffs had never obtained state recognition).  Nevertheless, Section 7-104(4)(e) expressly discriminates against independent bodies, by not permitting any of their candidates to also appear on the line of any other independent body.  N.Y. Elec. L. §7-104(4)(e).


By contrast, recognized parties continue to be permitted to have all of their candidates appear on the line of every other recognized party that also nominates them to be their candidate.  N.Y. Elec. L. §7-104(4)(b).  The challenged provision arbitrarily discriminates against independent bodies by impairing their access to voters, while bolstering the recognized parties’ access and visibility.  See Libertarian Party of Ind. v. Marion County Bd. of Voter Registration, 778 F.Supp. 1458, 1463 (S.D. Ind. 1991) (striking Indiana law providing free voter lists only to major parties because “significant advantages may not be accorded to two major political parties and arbitrarily denied to others”); Schulz, 44 F.3d at 60 (same).


Not surprisingly, courts that have addressed similar provisions of state law have found them to be unconstitutionally significant burdens upon the rights of voters and parties.  In Schulz, the Second Circuit reviewed a challenge by the LPNY to provisions of New York’s election law that required local boards of elections to supply voter lists to officials of the recognized parties free of charge, while not extending the same privilege to independent bodies active in the state.  Citing an earlier decision by a lower court and summary affirmance by the Supreme Court, the Court of Appeals found the provisions unconstitutional because their effect “is to deny independent or minority parties an equal opportunity to win the votes of the electorate” and provide “a significant subsidy only to those parties which have least need therefor.”  44 F.3d at 60 (internal quotation marks and ellipses omitted).


Like the provision struck down in Schulz, Section 7-104(4)(e) threatens to wreak its impact only on those parties that, like the LPNY and the APP, do not have official recognition.  Indeed, the two dominant parties in the state stand to be bolstered by the damage done to the LPNY and the APP through the form of the ballot contemplated by Section 7-104(4)(e) to be used on November 2, 2010.  For this reason, the Second Circuit’s decision in Schulz provides more than sufficient precedent for the determination that the state’s election law impermissibly burdens the rights of independent bodies, their candidates, and their voters. 

B.  Defendants’ Interests in Enforcing Section 7-104(4)(e) Are Neither Compelling Nor Even Important.


Whether the Court applies strict or intermediate scrutiny in weighing the burdens imposed by Section 7-104(4)(e), it is clear that defendants’ interests in enforcing this provision are neither compelling nor even important regulatory interests.  Indeed, plaintiffs’ prayer for injunctive relief, if granted, would lessen rather than increase the burdens on defendant state officials.


It is beyond dispute that defendant NYSBOE utilizes computer software in designing the form of the ballots to be used across the state.  The administrative burden on defendants in designing or redesigning ballots which permit the appearance of candidates of more than one independent body to appear on the line of each such independent body, and not to add the names of each such independent body to the lines used by such candidates, would be minimal, at worst.  Indeed, by granting plaintiffs’ injunctive relief the Court would actually eliminate the imminent burden imposed on defendants by their compliance with Section 7-104(4)(e).


Far from serving any compelling or even important state interests, Section 7-104(4)(e) simply promises to increase the administrative and financial burden on defendants to determine which independent body line such candidate will appear on (leaving the space blank on the line of the other independent body(ies)), and then to design ballots which indicate the names of each such independent body with such candidate.  The burdens imposed by this provision on plaintiffs outweigh defendants’ interests, if any may be found, in implementing it.  It is “especially difficult for the State to justify a restriction that limits political participation by an identifiable political group whose members share a particular viewpoint, associational preference, or economic status.”  Anderson, 460 U.S. at 792-93.  Defendants cannot justify the challenged restriction here and it cannot, therefore, pass constitutional muster. 

Point II

PLAINTIFFS WILL SUFFER IRREPARABLE INJURY

IF PRELIMINARY INJUNCTIVE RELIEF IS NOT GRANTED


Plaintiffs request an order and an injunction requiring defendant NYSBOE not to certify a form of the ballots for the November 2, 2010 election across New York State, which does not include the name of plaintiff Randy Credico, candidate for United States Senate (6-year term), on the ballot lines of both the LPNY, and the APP, and thus violates plaintiffs’ constitutional rights, and directing the NYSBOE to certify a form of the said ballots which does include Credico’s name on both said lines.  If plaintiffs’ request is denied, each plaintiff and the entities they represent will all suffer irreparable injury.  

A.  Plaintiff Credico May Not Fully Express His Affiliation With Either of the Independent Bodies That Nominated Him.


The Libertarian Party has qualified a slate of six statewide candidates for the November 2010 ballot, including candidates for Governor, Lieutenant Governor, Attorney General, Comptroller, United States Senator (unexpired 2-year term) and plaintiff Credico, its candidate for United States Senator (6-year term).  The Anti-Prohibition Party has qualified a slate of four statewide candidates for the same ballot, including different candidates for Governor, Lieutenant Governor, and United States Senator (unexpired 2-year term), in addition to plaintiff Credico, its candidate for United States Senator (6-year term).


If the relief requested herein is not granted, Credico will be able to fully express his association with neither the Libertarian Party nor the Anti-Prohibition Party.  In the space on the ballot for “candidate for United States Senate (6-year term),” one of the said independent body’s spaces (apparently the APP’s) will be entirely blank.  The other independent body’s spaces (apparently the LPNY’s) will include Credico’s name, but the name of the other independent body will be included in that space, explicitly distinguishing his candidacy from that of each of the other candidates of that independent body.  Once the NYSBOE certifies the form of the November 2, 2010 ballot, Credico’s opportunity and constitutionally protected right to associate fully with both of the said independent bodies will be lost, an injury which may not be repaired or cured thereafter.

B.  Both the LPNY and the APP May Not Fully Express Their Affiliation With Candidate Credico.


By the same token, the opportunity and constitutionally protected right of both the LPNY and the APP to associate fully with each of the statewide candidates those bodies nominated for the November 2, 2010 ballot, including in each case their candidate for United States Senate (6-year term) Randy Credico, will be lost, because as explained above, their slates of candidates will be incomplete, in the one case, or cluttered with the name of a different independent body, in the other case, injuries which may not be repaired or cured thereafter.

C.  Plaintiff Corey May Not Fully Express Both His Affiliation With Candidate Credico And His Non-Affiliation With the LPNY.


Plaintiff Richard Corey (“Corey”) is a New York resident and registered voter, who supports Credico’s campaign and wishes to vote for him at the November 2, 2010 election.  Corey also wishes to express his non-affiliation with the LPNY, by not voting for any candidate on the row or line of the LPNY, or for any candidate whose name on the ballot includes the name of the LPNY.  If the relief requested by plaintiffs is not granted, Corey’s opportunity and constitutionally protected right to express both his association with Credico, and his non-association with the LPNY, will be lost, an injury which may not be repaired or cured thereafter.

D. By Violating Plaintiffs’ First Amendment Rights, Defendants Will Have Injured Plaintiffs Per Se.


Violations of First Amendment rights are commonly considered per se irreparable injuries.  See, e.g., Bery, 97 F.3d at 693-94 (“By the very nature of their [First Amendment] allegations, … appellants have met the first prong of the test.”)  Beal v. Stern, 184 F.3d 117, 123-24 (2nd Cir. 1999) (merging analysis of irreparable harm and likelihood of success on merits because First Amendment violation constitutes irreparable harm by its nature).  On or about October 14, plaintiffs and the thousands of New York registered voters whose interests they share will suffer irreparable harm if defendants’ implementation of Section 7-104(4)(e) is not enjoined.  Once passed, the opportunity to vote for candidate Credico as the candidate of only the LPNY, or as the candidate of only the APP, at the November 2, 2010 election, will be lost forever.  The Court’s immediate intervention is needed to avoid this unnecessary and irreparable injury to plaintiffs’ rights.

CONCLUSION


For the reasons stated, a temporary restraining order and preliminary injunction should issue to preserve the status quo and prevent the implementation of Section 7-104(e)(4) of New York Election law in violation of the First and Fourteenth Amendments to the United States Constitution.
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