In the Court of Appeal

of the State of California
Third Appellate District


Heidi Fuller

Petitioner

vs.

Debra Bowen, as Secretary of State of the State of California,

 and

Edmund G. Brown, Jr., as Attorney General of the State of California

Respondents

___________________________

Tom Berryhill

Real Party in Interest


PETITION WITH MEMORANDUM OF POINTS AND AUTHORITIES

 SEQ CHAPTER \h \r 1TO THE HONORABLE PRESIDING JUSTICE AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE THIRD DISTRICT COURT OF APPEAL OF THE STATE OF CALIFORNIA:
I.
INTRODUCTION

This case presents issues of urgent importance, which affect the voters and the candidates running for the California State Senate or Assembly.

Petitioner Heidi Fuller (hereinafter “Petitioner” or “Fuller”) seeks an order from this honorable Court directing the California Secretary of State, Debra Bowen (hereinafter “Bowen”) to reject the Statement of Intention to be declared a Senatorial Candidate for the 14th Senatorial District filed by Tom Berryhill (hereinafter “Berryhill”) and order the Attorney General, Edmund G. Brown, Jr., (hereinafter “Brown”) to direct the Secretary of State that proof of compliance with the residency requirements of Article Four of the California State Constitution be satisfied before accepting a Statement of Intention to be declared a candidate for the Assembly or the Senate. 

  Since the ratification of the California State Constitution in 1879, article IV has required a candidate for the State Assembly or Senate to reside in his electoral district for one year prior to becoming eligible to run for office in that district.  This residency requirement has been undisputed before all California State and Federal Courts since 1879. 

In 1973 and again in 1979, the California State Attorney General published opinions declaring the above residency requirement found in Article Four violated the Equal Protection Clause of the 14th amendment to the United States Constitution.  The Attorney General’s opinion is not dispositive and directly violates Article 4 of the California State Constitution.   This violation is manifested by the Secretary of State’s acceptance of Berryhill’s Statement of Intention to Declare Candidacy (Form 501) by the California Secretary of State.  Berryhill has failed to meet the residency requirements of Article Four of the California Constitution.  The Attorney General Brown has ratified these actions by maintaining a policy that the Secretary of State shall accept all form 501 filings whether or not the residency requirements of Article 4 of the California Constitution have been satisfied.  Neither the Attorney General nor the Secretary of State enforce Article Four of the California Constitution, rather, they ignore the residency requirements in reliance on prior opinions of former Attorney General(s).   

Petitioner and the people of California are being denied the right to resident representation as set forth in Article IV of the California State Constitution ratified by the voters in 1879.  This petition seeks to compel the Secretary of State to reject Berryhill’s 501 filing for failure to satisfy the residency requirements of Article IV.  Further, it is requested that the Attorney General be ordered to direct the Secretary of State not to accept any 501 form(s) from Berryhill or any other candidate who does not satisfy the Constitutional residency requirements of Article Four.  Such immediate relief is necessary to restore to the voters and the petitioner to the right to be represented by an individual who resides within the Senate and/or Assembly district as set for by Article Four of the California State Constitutional. 

II. Petition for Writ of Mandate and/or Prohibition or other Appropriate Relief

A.
Authenticity of Exhibits

All the following exhibits are true copies of original documents or recordings:

a. Tom Berryhill’s Form 410 Statement of Organization Received and Filed:  December 10, 2009, Pages: 2.

b. Tom Berryhill’s Form 410 Statement of Organization Received and Filed:  January 11, 2010, Pages: 2.

c. Tom Berryhill’s Form 501 Statement of Intention Received and Filed:  December 4, 2009, Pages: 1.

d. Tom Berryhill’s Form 501 Statement of Intention Received and Filed:  December 14, 2009, Pages: 1.

e. Heidi Fuller’s Form 410 Statement of Organization Received and Filed:  September 14, 2009, Pages: 2.

f. Heidi Fuller’s Form 501 Statement of Intention Received and Filed:  July 8, 2009, Pages: 1.

g. Heidi Fuller’s Form 501 Statement of Intention Received and Filed:  January 20, 2010, Pages: 1.

h. Transcript of interview of Tom Berryhill by Rob Johnson recorded December 10, 2009.

i. Transcript of interview of Tom Berryhill by Rob Johnson recorded January 11, 2009.

B.
Beneficial Interest of Petitioner; Capacities of Respondent and Real Party in Interest.

Petitioner Fuller brings this petition as an original action in this Court of original jurisdiction.  Berryhill, an individual who has declared the intention to run for the 14th Senatorial District without satisfying the residency requirements of Article IV of the California State Constitution is a real party in interest in these proceedings.  

///

C.
Chronology of Pertinent Events

On May 7, 1879, the people of the State of California ratified by vote the Constitution of the State of California including Article IV, Section 4 stating in part “no person shall be a member of the Senate or Assembly who has not been a citizen and inhabitant of the State three years, and of the district for which he shall be chosen one year, next before his election.”  The one-year durational residency requirement remains in the Constitution today as Article IV, Section 2(c).  See Cal. Const. Art 4(2)(c).  The one-year durational residency requirement has never been challenged or held to be unconstitutional or unenforceable by any California State Court or federal court(s).  

On August 29, 1973, the Attorney General issued an opinion at the request of the Secretary of State concluding “the Secretary of State cannot, in the absence of a judicial order, under Election Code section 6403, refuse to file a declaration of candidacy to be a member of the Legislature on the grounds that the candidate fails to meet the residency requirements of Article IV, section 2, subdivision (c) of the Constitution.”
  56 Op.Atty.Gen. 365, 369.

On November 28, 1973, the Supreme Court of California in a mandate proceeding petitioned by the Secretary of State held that since a full year of residence was not possible after redistricting and before the election, candidates must establish residency within the district by January 28, 1974, or just over ten months before the general election. 

On February 4, 1976, the Secretary of State issued an opinion stating “candidates for the assembly, state senate and local political office must have been a resident of the jurisdiction in which they seek office for 30 days immediately preceding the filing of nomination papers or the equivalent declaration of candidacy.”

A July 20, 1979 Attorney General opinion reiterates the position that  “the Secretary of State is not authorized to enforce the provision of Article IV, section 2, subdivision (c) of the California Constitution imposing a one year residence prerequisite for membership in the Legislature.”  62 Op.Atty.Gen. 365, 369. (emphasis added)
On or about July 8, 2009, Petitioner Fuller filed her Statement of Intention with the Office of the Secretary of State to be a Senatorial candidate for the 14th Senate District.  

On or about September 14, 2009, Petitioner Fuller filed with the Office of the Secretary of State a Statement of Organization for a Recipient Committee for the purpose of receiving campaign funds for her candidacy.

On or about December 4th, 2009, Berryhill filed a Statement of Intention with the Office of the Secretary of State to be a Senatorial candidate for the 14th Senate District.  

On or about December 10, 2009, Berryhill filed a Statement of Organization for a Recipient Committee with the Office of the Secretary of State for the purpose of receiving campaign funds for his candidacy.   

On or about December 10, 2009, Berryhill stated during a radio interview broadcast on KMPH AM 840 that he intended to move from his current residence, which is outside of the 14th Senate District, to a new residence in Oakdale, within the 14th Senate District.

On or about January 11, 2010, Berryhill stated in a radio interview broadcast on KMPH AM 840 that he had recently moved to Oakdale to have residency within the 14th Senate District.

D.
Basis for Relief 

The issue presented in this writ petition is whether an error or omission has occurred or is about to occur in the placing of any name on, or in the printing of, a ballot, sample ballot, voter pamphlet, or other official matter, or that any neglect of duty has occurred, or is about to occur in violation of the California Constitution, which will substantially interfere with the conduct of the election.  

Errors have occurred when the office of the Secretary of State failed to refuse the Statement of Intention and Statement of Organization of Berryhill.  Errors will occur when the office of the Secretary of State neglects to refuse the Declaration of Candidacy of Berryhill and prints his name in the voter pamphlets, sample ballots, ballots and other official matter for the 2010 primary and general elections.  These error(s) and neglect violate the California Constitution as Berryhill is unqualified to be a California State Senator for the 14th Senate District due to his failure to fulfill the constitutional durational residency requirement of Article IV, section 2(c) of the California State Constitution.

The issuance of relief requested under this writ will not substantially interfere with the conduct of the election as this writ is being filed well in advance of the primary election.

E.
Absence of Other Remedies
Election Code § 13314 states:  

“an error or omission has occurred, or is about to occur, in the placing of a name on, or in the printing of, a ballot, sample ballot, voter pamphlet, or other official matter, or that any neglect of duty has occurred, or is about to occur.”  Election Code § 13314.

Accordingly a Writ of Mandate is the appropriate relief for the matters raised in this petition.  Moreover, the Attorney General has stated that “the Secretary of State cannot, in the absence of a judicial order under Elections Code section 6403, refuse to file a declaration of candidacy to be a member of the Legislature on the grounds that the candidate fails to meet the residency requirements of Article IV, section 2, subdivision (c) of the Constitution.”  56 Op.Atty.Gen. 365, 369.  A writ is the procedural means to enforce the constitutional eligibility requirements of candidates and protect the rights of the voters to elect constitutionally eligible candidates.
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III.
PRAYER

Petitioner Heidi Fuller prays that this Court:

Issue a writ of mandate ordering Respondents Attorney General and the Secretary of State to enforce Article IV, section 2, subdivision (c) of the Constitution of the State of California, specifically to:

1. Issue a writ of mandate ordering the Respondent Secretary of State to reject the Statement of Intention for candidacy for the 14th Senate District of Real Party in Interest Tom Berryhill.

2. Issue a writ of mandate ordering the Respondent Secretary of State to reject the Statement of Organization of a Recipient Committee for candidacy for the 14th Senate District of Real Party in Interest Tom Berryhill.

3. Issue a writ of Prohibition ordering the Respondent Secretary of State to reject the Declaration of Candidacy for the 14th Senate District of Real Party in Interest Tom Berryhill.

4. Award petitioner his costs pursuant to California Code of Civil Procedure § 1021.5, the private attorney general doctrine; and 

5. Grant such other relief as may be just and proper.

Dated:  February 1, 2010



Respectfully Submitted,

By Alex Aretakis

Attorney for Petitioner 

Heidi Fuller

IV.     VERIFICATION

I, Alex Aretakis, declare as follows:

I am one of the attorneys for the petitioner herein.  I have read the foregoing Petition For Writ Of mandate/Prohibition Or Other Extraordinary Relief and know its contents.  The facts alleged in the petition are within my own knowledge and I know thee facts to be true.  Because of my familiarity with the relevant facts pertaining to the trial court proceedings, I, rather than petitioner, verify this petition.


I declare under penalty of perjury that the foregoing is true and correct and that this verification was executed on February 1, 2010, at Fresno, California.




















__________________________









Alex J. Aretakis

V.     MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PETITION FOR WRIT OR MANDATE AND/OR PROHIBITION OR OTHER APPROPRIATE RELIEF


Petitioner Heidi Fuller respectfully submits this memorandum of points and authorities in support of her Petition for Writ of Mandate / Prohibition in this matter.

A. This Court Has Original Jurisdiction To Resolve This Issue.

This honorable Court enjoys the exclusive jurisdiction and venue to resolve the issues presented herein pursuant to Election Code Section 13314.  Jurisdiction and venue of this writ of mandate are the prescribed means to remedy an “error or omission” which has occurred or “is about to occur” through the placing of any name on a “ballot, sample ballot, voter pamphlet, or other official matter…”  (See Election Code Section 13314(a)(1).)  Moreover, the venue for such a writ lies exclusively in Sacramento County when the Secretary of State is named as a real party in interest or respondent (See Election Code Section 13314(b)(1)) or a candidate is named as a party (See Election Code Section 13314(b)(2).)
B. Petitioner Fuller Has Standing To Bring This Petition.

Election Code Section 13314 provides that an elector may seek a writ of mandate alleging that an error or omission has occurred or is about to occur.  Petitioner Fuller is an elector claiming that an error has occurred to necessitating this Court’s intervention to prevent the violation of the provisions of Article IV Section (2)(c) of the California State Constitution.  
C. This Petition Has Preference To Be Heard In Advance Of Other Matters.
Election Code Section 13314 provides that an elector may seek a writ of mandate alleging that an error or omission has occurred or is about to occur.  Section 13314(a)(2) states that such a “peremptory writ of mandate shall issue” only upon proof of both of the following:  (A) that the error, omission, or neglect is in violation of this code of the Constitution, and (B) that issuance of the writ will not substantially interfere with the conduct of the election.   This writ seeks to prevent the violation of Article IV Section (2)(c) of the California Constitution that has occurred through the Secretary of State’s acceptance of Berryhill’s form 501 filing which will result in Berryhill being represented as a Senatorial candidate for the 14 Senate District.  This matter is being raised well before the June primary elections to ensure that there is no substantial interference with the conduct of those elections.  

 Furthermore, Section 13314(a)(3) states that “The action or appeal shall have priority over all other civil matters.”  (emphasis added, See Election Code Section 13314(a)(3).)  Accordingly, Petitioner Fuller asserts that this petition qualifies for priority before this honorable Court.

///

///

///
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D.
Writ Relief Is Essential To Resolve An Issue Of Urgent Statewide Importance.


1.
Article IV, Section 2(c) of the California Constitution is applicable and enforceable against Berryhill prohibiting him from seeking the office of California State Senator for the 14th Senatorial District.

The California State Constitution, ratified on May 7, 1879, created the legal requirement that  “no person shall be a member of the Senate or Assembly who has not been a citizen and inhabitant of the State three years, and of the district for which he shall be chosen one year, next before his election.”  See Cal. Const. Art. IV, Section 4 (1879).  The same durational residency requirement has remained unchallenged in the California Constitution for over 130 years.  

The current version of the durational residency requirement states:  

“[a] person is ineligible to be a member of the Legislature unless the person is an elector and has been a resident of the legislative district for one year, and a citizen of the United States and a resident of California for 3 years, immediately preceding the election.  See Cal. Const. Art. IV, Section 2(c). 

In 1973 and again in 1979, the Attorney General issued two somewhat tortured opinions declaring Article IV, Section 2(c) unconstitutional in violation of the equal protection clause of the 14th amendment of the United State Constitution thus unenforceable.  In 1973, The California Attorney General, in response to a request by the Secretary of State who was aware of facts suggesting that a candidate “failed to meet the residency requirement,” issued an opinion stating “the Secretary of State cannot, in the absence of a judicial order under Elections Code section 6403, refuse to file a declaration of candidacy to be a member of the Legislature.”
  56 Ops.Atty.Gen (1973) 365, 369.  

In 1976, the Secretary of State issued an opinion, relying on dicta in Johnson v. Hamilton, (1975) 15 Cal.3d 461, concluding that “candidates for the assembly, state senate and local political office must have been a resident of the jurisdiction in which they seek office for 30 days immediately preceding the filing of nomination papers or the equivalent declaration of candidacy.” (1975)76 SOS 1 (E/PR).  

In 1979, the Secretary of State, again, requested an opinion from the Attorney General after the passage of section 3.5 of Article III of the California Constitution, and new sections in the Government and Elections Codes.  62 Ops.Atty.Gen (1979) 365, 367-368.  The Attorney General issued an even more tortured opinion ultimately reiterating “the Secretary of State is not authorized to enforce the provision of Article IV, section 2(c) of the California Constitution imposing a one year residence prerequisite for membership in the Legislature. 62 Ops.Atty.Gen 365, 369.  

The Attorney General’s opinions have unilaterally repealed a 100 year old provision of California Constitution and the Secretary of State unilaterally substituted its own durational residency requirement usurping the requirements clearly set forth in the California State Constitution and the will of the people of California.

It is well established that the opinions of the Attorney General are “not controlling,” Wenke v. Hitchcock, (1972) 6 Cal.3d 746, 751, and the one year durational residency requirement of the Constitution has not been overturned by any court.  Petitioner requests that this Court uphold Article IV, section 2(c) of the California Constitution and order the Secretary of State and Attorney General to abide by this Constitutional provision. 

While the substance of the Attorney General opinions is not at issue in this petition, the rationales have three prongs: first, the Secretary of State lacks the authority to enforce Article IV, section 2(c) of the Constitution, second, article IV, section 5 of the Constitution deprives the court of jurisdiction to enforce article IV, section 2(c) and the Secretary of State cannot have more jurisdictional power than the court and third, article IV, section 2(c) violates the equal protection clause of the Fourteenth Amendment. 56 Ops.Atty.Gen 365 and 62 Ops.Atty.Gen 365.

The Secretary of State, along with the Attorney General, is a Chief Executive Officer for the state.  Government Code § 1001.  The Secretary of State has a duty to “see that elections are efficiently conducted and that state election laws are enforced…If, at any time, the Secretary of State concludes that state election laws are not being enforced, the Secretary of State shall call the violation to the attention of …the Attorney General…In order to determine whether an elections law violation has occurred the Secretary of State may examine …voted, unvoted, spoiled and canceled ballots, vote-counting computer programs, absent voter envelopes and applications, and supplies referred to in Section 14432 of the Elections Code. …[and] may also examine any other records of elections officials as he or she finds necessary in making his or her determination, subject to the restrictions set forth in Section 6253.5. The Secretary of State may adopt regulations to assure the uniform application and administration of state election laws.”  Government Code § 12172.5.  The Secretary of State has neglected to adopt regulations to ensure the enforcement of residency requirements and has neglected to call violations to the attention of the Attorney General.

Under article IV, section 5(a), “Each house shall judge the qualifications and elections of its Members and, by rollcall vote entered in the journal, two thirds of the membership concurring, may expel a member.”  Cal. Const. Art. IV, Sec. 5(a).  The Attorney General considered In re McGee, (1951) 36 Cal.2d 592 dispositive.   In re McGee was a post primary election challenge to a candidate’s eligibility based on the residency requirement.  The court agreed that “[I]f the trial court gave its judgment, either favorable or unfavorable, to the candidate after the primary election,” it would be “futile.”  In re McGee, id at 597-598.  The court did not reach the question of applicability of Article IV, section 5(a) to pre-election challenges to eligibility, which is the circumstance in the instant case.

Regarding, the constitutionality of the durational residence requirement, the Attorney General relies on cases that generally consider residence requirements of more than one year and/or imposed by local statute
 and the residence requirements for access to rights that are well established as fundamental under the U.S. Constitution the infringement of which deserves strict scrutiny by the court.
  The body of cases, nascent in 1973, has been developed over the subsequent three decades and, by no means, could any Attorney General confidently opine that the court, should it consider the question on the merits, must conclude that Article IV, Section 2(c) violated the Equal Protection Clause of the Fourteenth Amendment.
  Additionally, in the ninth circuit, it is unsettled as to whether the right to be a candidate is not as fundamental as rights clearly protected by the First Amendment such as Speech.   See Legislature v. Eu, (D.D.C. 1984) 790 F.Supp. 925.

Finally, only three months after the issuance of the first Attorney General opinion, the California Supreme Court did take jurisdiction in a case considering pre-primary election residence requirements, did hold that the Secretary of State must enforce a residence requirement under article IV, section 2(c), and ordered a date certain to be adopted for the determination of residence that was just over ten months before the general election since a full year was impossible due to redistricting.  Legislature v. Reinecke, (1974) 10 Cal.3d 396.

Both the Attorney General Opinions and the Secretary of State opinion neglect to reference Reinecke.  The Secretary of State was a petitioner in Reinecke at the time that the Attorney General published the 1973 opinion which was requested by the same Secretary of State.  The Reinecke considered two dispositive issues.  

First, the court considered whether elections must be held in all 40 senate districts because the “inequities among groups of electors” that is the “inevitable byproduct of redistricting…constitute invidious discriminations violative of the equal protection clause of the Fourteenth Amendment.” Id at 405.  The court rejected the “government necessity’ test and applied the “rationally consider” test holding that “adherence to staggered terms following reapportionment involved no invidious discriminations.”  Id at 406.

Second, the court considered whether article IV, section 2(c) is inapplicable when “the new district lines did not exist in time for incumbent candidates and other candidates to select a residence so as to become a resident of a district for a year preceding the election.” Id.  The court held that since “the provision by its own terms cannot apply…a person is eligible to be a member of the Legislature if he becomes a resident of the district involved by January 28, 1974, the first day for filing the declaration of intention to become a candidate…and otherwise complies with election law requirements.  Id at 406-407.   The court set a date designed to give as much affect to article IV, section 2(c) as possible (just over 10 months) when redistricting prevented enforcing a residence requirement of one year before the election.  The court passed on the opportunity to adopt the minimalist and hold a thirty-day residence requirement sufficient.  Furthermore, the Secretary of State did not take advantage of the opportunity to address on the merits the issues of authority of the Secretary of State, jurisdiction of the court or the constitutionality of Article IV; but rather continued, in subsequent years, to rely on the opinion of the Attorney General.
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2.     Writ Is Only Remedy Available to Avoid Injustice and Irreparable 


Harm

Petitioner Fuller, pursuant to Election Code Section 13314 requests that this petition be given priority over all other civil matters and seeks relief by Writ of Mandate for errors that have occurred and are about to occur due to neglect of duty by Secretary of State Bowen and Attorney General Brown by accepting Berryhill’s Statement of Intention, form 501, in violation of Article IV, Section 2(c) of the Constitution of California.  Such conduct will result in placing the name of a constitutionally ineligible candidate on a ballot, sample ballot, voter pamphlet, and official website and authorizing the registration of a Recipient Committee for his campaign.
  This petition is filed expeditiously and well in advance of the primary election so adjudication of this matter will not substantially interfere with the conduct of the election.  

The election at issue is for the Senatorial seat of the 14th Senate District.  The primary election will be held on June 8th, 2010 and the general election will be held on November 2nd, 2010.  

Petitioner Fuller requests a Writ of Mandate under Government Code § 1063, Election Code § 13314 and Art VI, Section 10 of the California Constitution.  The Court of Appeals has “original jurisdiction in proceedings for extraordinary relief in the nature of mandamus, certiorari, and prohibition.  Cal. Const., Art. VI, Sec. 10.  The Court of Appeals is empowered to exercise such jurisdiction in cases in which the issues presented are of great public importance and must be resolved promptly. See Orange County Employees Association, Inc. v. Superior Court, (2004) 120 Cal.App.4th 287; Sacramento County v. Hickman, (1967) 66 Cal.2d 841, 845; Hogya v. Superior Court, (1977) 75 Cal.App.3d 122, 130.  

Cases affecting the right to vote and the method of conducting elections are obviously of great public importance.  Moreover, the necessity of adjudicating the controversy before the election renders it moot usually warrant our bypassing normal procedures of trial and appeal.”  Wenke v. Hitchcock, (1972) 6 Cal.3d 746, 750 (quoting Jolicoeur v. Mihaly
, (1971) 5 Cal.3d 565, 570, fn. 1)
  The enforcement of Article IV, Section 2(c) of the Constitution is at the heart of the instant case and concerns the method of conducting elections which is of great public importance to every California citizen.  “The writ must be issued in all cases where there is not a plain, speedy and adequate remedy, in the ordinary course of law.”  Code of Civil Procedure Section 1086.  Petitioner is compelled to seek a writ of mandate under Election Code § 13314(a)(1).  Additionally, the Attorney General opinion states that the Secretary of State cannot act in the enforcement of the Constitution “in the absence of a judicial order.”  56 Atty.Gen.Op. 365, 369.  The Code also requires that the writ “must be issued on the verified petition of the party beneficially interested.”  Code of Civil Procedure Section1086.  The court has held that to demonstrate beneficial interest sufficient to have standing to pursue mandamus action, party must show direct and substantial interest that falls within the zone of interest to be protected by the legal duty asserted.  Lindelli v. Town of San Anselmo, (2003) 111 Cal.App.4th 1099.  This general rule is “relaxed where the question is one of public right an object of mandamus is to procure enforcement of a public duty.”  Hogar Dulce Hogar v. Comm. Dev. Com’n of City of Escondido, (2003) 110 Cal.App.4th 1288.

The Petitioner will benefit by avoiding the irreparable damage of being forced to devote time, money, and effort campaigning against an ineligible candidate and causing confusion among the electorate and potential donors to her campaign who may withhold funding or divert resources to an ineligible candidate.  The voters will benefit by being assured that candidates to whom they donate time, energy and resources are constitutionally eligible to become members of the Legislature.

The Secretary of State has a duty to “see that elections are efficiently conducted and that state election laws are enforced…If, at any time, the Secretary of State concludes that state election laws are not being enforced, the Secretary of State shall call the violation to the attention of …the Attorney General…In order to determine whether an elections law violation has occurred the Secretary of State may examine …voted, un-voted, spoiled and canceled ballots, vote-counting computer programs, absent voter envelopes and applications, and supplies referred to in Section 14432 of the Elections Code. …[and] may also examine any other records of elections officials as he or she finds necessary in making his or her determination, subject to the restrictions set forth in Section 6253.5. The Secretary of State may adopt regulations to assure the uniform application and administration of state election laws.”  Government Code Section 12172.5.  

Election Code Section 13314 states:

(a)(1) An elector may seek a writ of mandate alleging that an error or omission has occurred, or is about to occur, in the placing of a name on, or in the printing of, a ballot, sample ballot, voter pamphlet, or other official matter, or that any neglect of duty has occurred, or is about to occur.

(2) A preemptory writ of mandate shall issue only upon proof of both of the following: 

(A)  That the error, omission, or neglect is in 

violation of this code or the Constitution.

(B)  That issuance of the writ will not 

substantially interfere with the conduct of the 

election.

(3) The action or appeal shall have priority over all other civil matters.

(4)
 The Secretary of State shall be named as a respondent or a real party in interest in any proceeding under this section concerning a measure or a candidate described in Section 15375, except for a candidate for judge of a superior court.

(b) Venue for a proceeding under this section shall be exclusively in Sacramento County in any of the following cases:

(1) The Secretary of State is named as a real party in interest or as a respondent.  

(2) A candidate for statewide elective office is named as a party.

(3) A statewide measure that is to be placed on the

ballot is the subject of the proceeding.

Petitioner Fuller is an elector as defined by Election Code § 321:  she is a citizen of the United States, over 18 years old, a United States citizen, a resident of an election precinct, a resident of California for over three years and has continuously resided in the 14th Senate District since June of 2004.  She is also a candidate for the 14th Senate District.  On or about July 8, 2009, Petitioner filed a Statement of Intention with the Office of the Secretary of State to be a candidate for Senator for 14th Senate District.  On or about September 14, 2009, Petitioner filed with the Office of the Secretary of State a Statement of Organization for a Recipient Committee for the purpose of receiving campaign funds for her candidacy.

On or about November 10, 2009, the incumbent Senator announced he would not seek reelection.  Berryhill, the Real Party in Interest, is a citizen of the United States, a resident of California for over three years.  Berryhill currently holds the office of Assemblyman representing the 25th Assembly District.  On or about December 4th, 2009, Berryhill filed a Statement of Intention with the Office of the Secretary of State to be a candidate for Senator for the 14th Senate District.   On or about December 10, 2009, Berryhill filed a Statement of Organization for a Recipient Committee with the Office of the Secretary of State for the purpose of receiving campaign funds for his candidacy.  Berryhill continued to reside at 660 Geer Court in Modesto, California, as of December 2009.  660 Geer Court, Modesto, California is not within the 14th Senate District.  Berryhill purportedly moved to the City of Oakdale in December 2009, to establish residency within the 14th Senate District.
  In a December 10, 2009 radio interview, Berryhill stated that he had assumed “with redistricting … where [h]e currently lived would go into that district” and that he would be “be moving next week so [h]e will officially be in that district.”
  Additionally, in a January 11, 2010 radio interview, he spoke about moving to his new home stating “we just thought this was an opportunity to continue to represent the people that we had been for the last, uh, three years and, uh, so both Loretta and I decided make that, that change and we are…happily in Oakdale as we speak.”

Berryhill is not deprived of the opportunity to be a candidate for an office in the Legislature:  he had the opportunity to establish a new residence within the district at any earlier point in time and chose not to do so, he is still constitutionally eligible to run for reelection as the incumbent candidate for the 25th Assembly district seat, and, he could have run for the 12th District Senate seat in which he has resided for many years.

Both Petitioner Fuller and Berryhill have been actively and publicly campaigning for the office of Senator for the 14th Senate District.  Both Petitioner Fuller and Berryhill hold themselves out to the voters to be legitimate candidates.  However, only Petitioner Fuller has satisfied the Constitutional prerequisites to hold the Senatorial seat for the 14th Senate District.  Berryhill has failed to satisfy the Constitutional residency requirements of Article Four Section 2(c). 

///

E.
THE SECRETARY OF STATE MUST WITHDRAW THE STATEMENT OF INTENTION OF TOM BERRYHILL

1. Statement of Intention filed by Tom Berryhill must be refused on the ground that it is impossible for him to fulfill the constitutional residency requirement to be eligible for office.

The Election Code states, “Prior to the solicitation or receipt of any contribution or loan, an individual who intends to be a candidate for an elective state office, pursuant to Section 82024, shall file with the Secretary of State an original statement, signed under penalty of perjury, of intention to be a candidate for a specific office.” Election Code Section 85200 et seq.  Submitting the Statement of Intention publicly establishes the signer as a candidate as defined by the Election Code § 305.  The acceptance of the Statement of Intention by the Secretary of State gives the candidate a patina of legitimacy and eligibility misleading the public, and creating confusion.  The petitioner is placed in the untenable position of either remaining silent and forgoing any support that is diverted to the ineligible candidate or committing time, energy and resources educating the public on the eligibility of her opponent and suffer any negative consequences if those efforts are perceived as a “smear” campaign.  Berryhill has publicly acknowledged that he did not live within the 14th Senatorial District until December 2009 which prohibits him from fulfilling the constitutional residency requirement; therefore the Secretary of State should reject his Statement of Intention to be a candidate for the office of Senator for the 14th district.

///

F. THE SECRETARY OF STATE MUST WITHDRAW THE STATEMENT OF ORGANIZATION FOR RECIPIENT COMMITTEE OF TOM BERRYHILL

1. Statement of Organization for a Recipient Committee filed by Tom Berryhill is invalid and should be refused on the ground that it is impossible for him to fulfill the constitutional residency requirement to be eligible for office.

The Election Code states, “(a) Upon the filing of the statement of intention pursuant to Section 85200, the individual shall establish one campaign contribution account at an office of a financial institution located in the state.” Election Code Section 85201.  Again, accepting the Statement of Organization for a campaign account, allowing for the establishment of the account, and issuing the campaign account an account number from the Secretary of State, gives the ineligible candidate a patina of legitimacy and eligibility misleading the public, and creating confusion.  Again, the petitioner is placed in the untenable position of either remaining silent and forgoing any support that is diverted to the ineligible candidate or committing time, energy and resources educating the public on the eligibility of her opponent and suffer any negative consequences if those efforts are perceived as a “smear” campaign.  Tom Berryhill has publicly acknowledged that he did not live within the 14th Senatorial District until December 2009, which prohibits him from fulfilling the constitutional residency requirement; therefore the Secretary of State should reject his Statement of Organization for a campaign account.

////

G.
ORDER OF PROHIBITION PROHIBITING THE SECTRETARY OF STATE FROM ACCEPTING THE DECLARATION OF CANDIDACY OF TOM BERRYHILL

1. Declaration of Candidacy filed by Tom Berryhill would be invalid and should be refused on the ground that it is impossible for him to fulfilled the constitutional residency requirement to be eligible for office.


“A writ of prohibition may be issued by any court to … [a] person, in all cases where there is not a plain, speedy, and adequate remedy in the ordinary course of Law.”  Code of Civil Procedure Section 1103.  Petitioner Fuller requests that the court issue a writ of prohibition against respondent Bowen prohibiting the acceptance of the Declaration of Candidacy of Tom Berryhill.  Accepting the Statement of Organization for a campaign account, allowing for the establishment of the account, and issuing the campaign account an account number from the Office of the Secretary of State, gives the ineligible candidate a patina of legitimacy and eligibility misleading the public, and creating confusion.  Again, the petitioner is placed in the untenable position of either remaining silent and forgoing any support that is diverted to the ineligible candidate or committing time, energy and resources educating the public on the eligibility of her opponent and suffer any negative consequences if those efforts are perceived as a “smear” campaign.  Tom Berryhill has publicly acknowledged that he did not live within the 14th Senatorial District until December 2009, which prohibits him from fulfilling the constitutional residency requirement; therefore the Secretary of State should reject his Statement of Organization for a campaign account.

///

VI.
CONCLUSION


For the reasons stated, petitioner Heidi Fuller respectfully requests this court to grant extraordinary writ relief as prayed and issue a decision determining that Article IV, section 2(c) of the California Constitution is applicable and enforceable to the candidacy of Berryhill.

Dated;  February 2, 2010
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� Section 6403 repealed, see now Election Code section 13314.


� Section 6403 repealed, now section 13314.


� Citing Zeilenga v. Nelson, (1971) 4 Cal.3d 716 (five years for county supervisor), Thompson v. Mellon, (1973) 9 Cal.3d 96 city charter requiring two year residence requirement unconstitutional), Johnson v. Hamilton, 15 Cal.3d 461, 468 (city charter provisions requiring a one-year residence unconstitutional), Camara v. Mellon, (1971) 4 Cal.3d 714 (three years for city council).


� Citing Dunn v. Blumstein, 405 U.S. 330 (right to vote), Young v. Gnoss, 7 Cal.3d 18 (right to vote), Reynolds v. Sims, 377 U.S. 533, 562 (right to vote).


� State cases upholding a one year durational residency requirement as constitutional, White v. Manchin, (1984) 173 W.Va. 526, 318 S.E.2d 470 (one year requirement for state senators serves a compelling state interest), Gilbert v. State, (Alaska 1974) 526 P.2d 1131 (one year requirement state senator serves compelling interest), State ex rel. Gralike v. Walsh, (Mo.1972) 483 S.W.2d 70, 76 (state senator), Ammond v. Keating, (1977) 150 N.J.Super. 5, 9 (requirement for state senator compelling state need and was rationally related to legitimate state objectives), Cox v. Barber,(2002) 275 Ga. 415 (one-year requirement for seat on the Public Service Commission did not deny equal protection because it was rationally related to state’s legitimate interest). Civil Serv. Merit Bd. of Knoxville v. Burson, (Tenn.1991) 816 S.W.2d 725 (municipal civil service board candidates), Castner v. City of Homer, (Alaska 1979) 598 P.2d 953, 956-57  (city code’s requirement for city office survives strict scrutiny), Triano v. Massion, (1973) 109 Ariz. 506, 509 (city charter’s one-year residency requirement for city councilmen), Wise v. Lentini, 374 So.2d 1286, 1287, cert. denied, 375 So.2d 1182 (La.1979) (city charter’s requirement were reasonable), Cahnmann v. Eckerty, (1976) 40 Ill.App.3d 180, 181, appeal dismissed, 431 U.S. 934, 97 S.Ct. 2644, 53 L.Ed.2d 252 (1977) (requirement for board of aldermen compelling state interest test), Stothers v. Martini, (1951) 6 N.J. 560, 567 (city commissioner requirement of two not unreasonable and constitutional.), Lawrence v. City of Issaquah, (1974) 524 P.2d 1347, 1350  (requirement for city councilman compelling state interest), but see, Bruno v. Civil Serv. Comm'n of Bridgeport, (1984) 472 A.2d 328  (one-year requirement for recreational supervisor candidates failed strict scrutiny), Marra v. Zink, (1979) 256 S.E.2d 581, (invalidated a city charter provision requiring members of city council to have been city residents for one year prior to their nomination), Smith v. Evans, (1974) 42 Cal.App.3d 154 (one-year requirement for city council violated the candidates’ rights to equal protection but since the election date had passed the issues in the instant case were moot).  Federal cases upholding a one year durational residency requirement as constitutional, City of Akron v. Beil, (6th Cir.1981) 660 F.2d 166 (city council), MacDonald v. City of Henderson, (9th D.Nev.1993) 818 F.Supp. 303 (One-year residency requirement imposed by city charter on candidates for city council did not violate equal protection, but was rationally related to legitimate governmental objective of increasing potential exposure of candidates to voters and voters' problems.), Joseph v. City of Birmingham, (6th E.D.Mich.1981) 510 F.Supp. 1319 (One-year residency requirement for office of city commissioner does not significantly impair the rights of voters as to give rise to strict scrutiny review), Brandenberg v. McCellan, (8th E.D.Mo.1977) 427 F.Supp. 943, 945 (alderman), Howlett v. Salish and Kootenai Tribes, (9th Cir.1976) 529 F.2d 233, 244 (requirement for tribal council member was justified by compelling interests.), Russell v. Hathaway, (5th N.D.Tex.1976) 423 F.Supp. 833, 838 (school board member), Daves v. City of Longwood, (11th M.D.Fla.1976) 423 F.Supp. 503, 506 (a one-year requirement bore reasonable relationship to legitimate government interests), but see, Robertson v. Bartels, (3rd 2001) 150 F.Supp.2d 691 (one-year requirement violates equal protection under strict scrutiny), Headlee v. Franklin County Board of Elections, (6th S.D. Ohio 1973) 368 F.Supp. 999, 1004 (village statute requiring one year failed compelling state interest particularly as applied to village where, by reason of annexations within one year prior to election, nearly one-half of the village would be disqualified to hold public office).


� Candidate for public office defined in Election Code § 305.


� Electors sought to qualify an initiative for the ballot where a proposed local election would have violated the city charter and where an individual sought certification by the city clerk as a candidate for office. 


� See also Mission Hosp. Regional Medical Center v. Shewry (2008) 168 Cal.App.4th 460 Where a public right is involved, and the object of the writ of mandate is to procure enforcement of a public duty, a citizen is “beneficially interested party” able to obtain relief in mandamus if he is interested in having the public duty enforced.


� An amended Statement of Intention was filed with the Secretary of State on January 7, 2010 contains the 660 Geer Ct. address.


� Transcript of interview of Tom Berryhill by Rob Johnson recorded December 10, 2009.


� Transcript of interview of Tom Berryhill by Rob Johnson recorded January 11, 2009.
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