Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011

CASE NO. 11-3152
IN THE UNITED STATES COURT OF APPEALS

FOR THE FIRST CIRCUIT

CONSTITUTION PARTY OF )
KANSAS, CURT ENGELBRECHT )
and MARK PICKENS )
)

Plaintiffs - Appelles, )

)
V. )

)
KRIS KOBACH, in his official capacity )
as Secretary of State of Kansas )

)
Defendant - Appellant. )

Page: 1

On Appeal from the United States District Court
For the District of Kansas
The Honorable Judge Sam A. Crow
D.C. No. 5:10-cv-0403-SAG-KGS

APPELLEE’S ANSWER BRIEF

Respectfully submitted,

KANSAS SECRETARY OF STATE
KRIS KOBACH

RYAN A. KRIEGSHAUSER
Deputy Secretary of State
120 SW 18 Avenue
Topeka, KS 66612-1597
Phone: (785) 296-4564

No Oral Argument Requested
September 12, 2011



Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011 Page: 2

TABLE OF CONTENTS

TABLE OF CONTENT S . ... e e e

TABLE OF AUTHORITIES. ... e '

STATEMENT OF RELATED CASES

STATEMENT OF ISSUES PRESENTED FOR REVIEW................occee .

STATEMENT OF THE CASE ... e

STATEMENT OF RELEVANT FACTS. ... e

SUMMARY OF ARGUMENT ... e

Argument:

THE CURRENT VOTER REGISTRATIONSYSTEM IN KANSAS
IS CONSTITUTIONAL IN THAT IT DOES NOT UNFAIRLY
OR UNNECESSARILY BURDEN THE PLAINTIFFS’ RIGHTS...... 6

A.

B.

C.

Standard Of REVIEW.......c.uiuiii i
An Overview of the Kansas Voter Registratioruture..............

Overall, the Voter Registration Structure in Kanisas
Even-Handed, Reasonable, and Fair.....................ooieil,

. When Applying theAndersorBalancing Test, the Factors
Weigh Heavily in Favor of the State..................ccoci v, 11
1. The “Injury” to the Plaintiffs by the Current Stabuy
SHTUCTUNE. .. et e e e e 12
2. Interests Advanced by and Burdens Imposed on tite 8t
Its Voter Registration Laws are Struck Down...................15
a. Maintaining Order in Elections...............ccooov i, 16



Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011 Page: 3

b. Avoiding Voter Confusion.............ccccviiiiiiii i, 18
c. Controlling Frivolous Party Registration of Tiny

Fractional Interests..........oooiiiii i, 19
d. Administrative Burden on the State............................... 20

E. The District Court Correctly Applied tHgaerandRainbow
CoalitioN DECISIONS... ....iuiiie e e e e, 21

1. The Plaintiffs are Incorrect that it was Imperatikat the
District Court Apply theBaerFactors in its Analysis.............. 22

a. Necessitating the Use of tBaer Factors Would Make
Would Make the Balancing Test Completely Unnecegssa4

b. Making theBaerFactors Imperative Broadens the
Application ofBaerBeyond this Court’s Intent................. 25

c. Making theBaerFactors Imperative is Inconsistent
with Rainbow Coalition...............cooeiiiiiiiii i, 26

d. TheBaerFactors are Merely a Product of Colorado State

LA e 27
2. The Eighth Circuit also Supports the District C&urt
APProach. ... ..o 28
CONCLUSION . .. e e e e e e e e ee 29
Certificate of ComplianCe...........cooov i e, 31
CIRTIFICATE OF DIGITAL SUBMISSION.......oii e 2
CERTIFICATE OF SERVICE... ... e e 33



Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011 Page: 4

TABLE OF AUTHORITIES

CASES
Anderson v. Celebreeze
460 U.S. 780 (1983) ... et i e e 5, 11-123-25
Atherton v. Ward
22 F. Supp. 2d 1265 (W.D. OKla 1998).......cccvviiiiiiiiiiiic e e e e, 10, 26
Baer v. Meyer
728 F.2d 471 (1‘bCir. 1984)...eiiii i, 5-6, 10, 19-20, 22-30
Buchanan v. Secretary of State
616 N.W.2d 162 (Mich. 2000)........ccccvii i e e el L
Bullock v. Carter
405 U.S. 134 (197 2) . cn it e e e e e 18

Council of Alternative Political Parties v. StateNew Jersey
781 A.2d 1041 (N.J. Super. 2001).....euuieiie e i e ne e e 10

Green Party of New York State v. New York State 8cElections
389 F.3d 411 (2' Cir. 2004) ... 10

lowa Socialist Party v. Nelson
909 F.2d 1175 (BCIr. 1990) ... ... e, 11, 28-29

McBroom v. Brown
127 P. 957 (C010. 1912) ...t 27

Rainbow Coalition of Oklahoma v. Oklahoma St. HmtiBd,
844 F.2d 740 (beir. 1988) ..., 5-6, 11, 20, 22-29

Reform Party of Connecticut v. Bysiewjcz
760 A.2d 1257 (CoNN. 2000). ... e et it e e e e e e e e 18

Storer v. Brown
A15 U.S. 724 (1074). ..o e e e e e e e e e e 16-18




Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011 Page: 5

United States v. Monjs

311 F.3d 993 (TOCIr. 2002)......oveieee oo, 6
United States v. Morrisgn
529 U.S. 598 (2000) ... . e uiuiiiit e e et e et e e e e 6
Willis v. Bender
596 F.3d 1244 (10Cir. 2010).......coveeeiee oo e, 6
STATUTES
A2 U, S.C. 8 L1083 . i 1
Kan. Stat. ANN. 8 25-202... ... e e 8
Kan. Stat. ANN. 8 25-216... ..o e e 9
Kan. Stat. ANN. 8 25-301...... .o e 8
Kan. Stat. ANN. 8 25-302.... ..t 8
Kan. Stat. ANN. 8 25-3028.......ccoiiiiiiiii e 7-8,17, 20
Kan. Stat. ANN. 8 25-302D ... 10
Kan. Stat. ANN. 8 25-303... ... i e e 8
Kan. Stat. ANN. 8 25-304 ... ... e e 8
Kan. Stat. ANN. 8 25-2320... ... .on i 8
Kan. Stat. ANN. 8 25-3301......uiuiiiii i e 7,9
Kan. Stat. ANN. 8 25-3302......u it e 8
Kan. Stat. ANN. 8 25-3307 ... .. e e 10
OTHER
Rules of Appellate Procedure, Rule 43(C)(2).....coovveviiiiiiiiii e e, 2



Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011 Page: 6

STATEMENT OF RELATED CASES

There are no related cases.

Vi
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STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether the State of Kansas’s registration@arty affiliation statutes are
constitutional because they require that a polipeaty show by petition a
modicum of state-wide support before being grastatk recognition and
recording voter affiliation with the party by way wsing voter registration
applications.

STATEMENT OF THE CASE

Nature of the Case

This case is an election law case regarding Kén&as requiring that a
political party circulate a petition gathering sidures amounting to at least 2% of
the total votes cast for governor in the last gahelection before allowing voters
to affiliate with the party on the Kansas voteriseégtion form. The case was filed
as a civil rights action under 42 U.S.C. § 1983.

Course of the Proceedings and the Disposition Below

The original complaint was filed on April 30, 201R. 1.) In addition to the
count at issue in this appeal (Count 1), there armadditional count (Count Il) that
alleged a constitutional violation based on theusbay prohibition barring non-
residents of Kansas from circulating petitionsdarandidate’s ballot accessl.
Count Il was settled and the district court entgoelment on August 13, 2010.

(R. 15.)
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Motions for summary judgment were submitted bghhaarties on Count I.
A joint statement of facts was filed by the partbesSeptember 30, 2010. (R. 20;
Appellants’ Appendix, pp. 6-10.) After full briefy, the district court issued a
memorandum and order denying Plaintiffs’ motiongammary judgment and
granting the Defendant’s motion. (R. 30; AppellaAgspendix, pp. 11-27.)
Judgment was issued on April 27, 2011. (R. 31;6eNppts’ Appendix, p. 28.) A
timely Notice of Appeal was filed on May 26, 201(R. 34; Appellants’
Appendix, p. 29.)

STATEMENT OF RELEVANT FACTS

The Plaintiffs-Appellants are (1) the Constituti®arty of Kansas
(“Constitution Party”), (2) Curt Engelbrecht, aident and citizen of Kansas and
the treasurer of the Constitution Party, and (3jkVRickens, a resident of Arizona.
(R. 20, 11 1, 4-7; Appellants’ Appendix, p.6; Rﬂ]5.)1 The Constitution Party is
not currently an officially recognized party in thate of Kansas. (R. 20, 1 2;
Appellants’ Appendix, p. 6.) The Defendant-Appelle Kris KobacH,who was

sued in his official capacity as Secretary of State, 1 8 and 10. The Kansas

! The parties agreed on a Joint Statement of Facts which both parties relied for their
cross-motions for summary judgment. (R. 20; AppetiaAppendix, p. 6.)

? Kris Kobach took office after this litigation begaThe prior office-holder was Chris
Biggs and was only sued in his official capaci8ecretary of State Kris Kobach is the
successor in office to Secretary of State ChriggBignd is automatically substituted as
the Defendant in this action pursuant to Rule 43jaf the Federal Rules of Appellate
Procedure.

2



Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011 Page: 9

Secretary of State “oversees the [state of Kanjsel€storal process and enforces
the state laws at issudd., 1 9.

A political party gains official recognition byeltState of Kansas by filing
petitions signed by qualified electorfl.,  11. The number of signatures required
for recognition is 2% of the total vote cast foe thffice of governor in the last
general electionld., § 12. In 2006, the last gubernatorial electoKansas prior
to the filing of the Complaint, a total of 847, 700tes were cast; therefore,
approximately 16,994 signatures were required fooldical party to gain official
recognition by the State of Kansds., T 13.

On the voter registration card, a voter, regasdtéggolitical affiliation, may
only select an affiliation with an officially statecognized political party or must
select “Not affiliated with a party” on the votegistration form when that voter
registers to voteld., 1 15. At the time the Complaint was filed, tharere four
officially-recognized party affiliations in KansaSgmocratic, Republican,
Libertarian, and Reform.

A recognized political party loses recognitioiitsfnominee for statewide
office fails to receive 1% of the total vote or terty fails to nominate a candidate

for at least one statewide officéd., 1 17. Any registered voter affiliated with a

® The “Americans Elect” Party is a new party thaalified for the ballot in July 2011.
3
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political party that loses official recognition Wilave his affiliation changed to
“‘unaffiliated.” Id., 1 18.

The Kansas Secretary of State records partyadi@ih (or “tracks”) by a
computerized system and only classifies registeoters as being affiliated with a
recognized party or as unaffiliatett., 1 19. The Secretary of State makes party
affiliation lists and voter registration recordsadable to the parties and to the
public. Id., T 20. Party affiliation lists and voter regaion records can be used
for political campaign and election purposés., I 21.

SUMMARY OF ARGUMENT

The threshold at which Kansas recognizes polipealies is exceedingly
low. The process employed by Kansas is even-haifidie@nd reasonable given
the state’s interest in conducting closed primaegteons for parties that qualify
and desire a closed process. Kansas even prandesermediate tier to all
parties, recording voter affiliation with partidgat are recognized but do not yet
have the public support necessary to allow the staconduct for them a primary
election. The Plaintiffs do not argue that an)Kahsas’s ballot access
requirements are unconstitutional; however, thegoie that the state should be
required to record voter registration for all pastt no matter how tiny and

fractional.
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When balanced, the interests advanced by theagatell as the
administrative burdens imposed by the Plaintiffggosal clearly outweigh any
burden imposed on the Plaintiffs. The state da#simg to inhibit the Plaintiffs
from recording voter affiliation on their own, dwetPlaintiffs lack any true injury.
Even if an injury exists, the burden felt by thaiRliffs is light when compared to
the burdens imposed on the state and the intdhesttate advances. The district
court correctly applied a balancing test of thesmdrs and found in favor of the
Defendant. Its ruling should be affirmed.

The district court also correctly applied two Treflircuit opinions -Baer v.
Meyer, 728 F.2d 471 (IDCir. 1984) andrainbow Coalition of Oklahoma v.
Oklahoma St. Election BB44 F.2d 740 (10Cir. 1988). In doing so, the district
court analyzed the factors in this case accordirthe balancing test laid out in
Anderson v. Celebreez460 U.S. 780, 789 (1983). Following the TenthcGit's
guidance irRainbow Coalitionthe district court found that three factors desad
in Baerwere products of Colorado law and not applicabl€ansas. Given
numerous problems with the Plaintiffs’ interpretatof Baer, the district court

was correct in its analysis and its decision shbel@ffirmed.
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ARGUMENT

The district court was correct in upholding theldraged statutes because
when balanced against the interests of the statesd#S’s current voter registration
structure does not unfairly burden the rights efBaintiffs. Furthermore, the
district court correctly applied tHgaerandRainbow Coalitiorcases in its
analysis.

l. THE CURRENT VOTER REGISTRATION SYSTEM IN KANSAS IS
CONSTITUTIONAL IN THAT IT DOES NOT UNFAIRLY OR
UNNECESSARILY BURDEN THE PLAINTIFFS’ RIGHTS

A. Standard of Review

In its analysis, this court should “review summpuggment decisionde-
nova applying the same legal standard as the distoigtt.” Willis v. Bender596
F.3d 1244, 1253 (0Cir. 2010). “Summary judgment is appropriatettié
pleadings . . . show no genuine issue as to angriabfact and that the movant is
entitled to judgment as a matter of lawd. at 1254’ In reviewing challenges to
the constitutionality of statutes, appellate collvegin with a presumption of

constitutionality.”United States v. Mont811 F.3d 993, 996 (10Cir. 2002)citing

United States v. Morrisors29 U.S. 598, 607 (2000).

* The facts in this case were stipulated to by tir¢igs. SeeAppellants’ Brief, p. 3, F.N.
2. See alsdR. 20; Appellants’ Appendix, pp.6- 9.

6
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B. An Overview of the Kansas Voter Registration Struatire.

Kansas law allows qualifying parties to use a aasemination process if
they wish. The reason that Kansas records pdiliatdn is to allow parties to
determine which voters are eligible to participatelosed nomination processes.
This is particularly important for parties who w#é the closed primary election
process which is conducted by the st&@eKan. Stat. Ann. § 25-3301(c).

To fully understand the voter registration struetut is important to first
understand the tiered level of state involvemeth wolitical parties’ nomination
process based on the level of public support detraited, thereby justifying the
use of public funds to record party affiliationhi3 structure was created with an
eye toward parties that are likely to gain enougblip support to have the state
conduct primary election on their behalf. In thver® that such a party desires a
closed primary election, it is necessary for tlaesto have a list of voters
affiliated with such a party to determine whicherstmay vote in the closed
primary.

The lowest level of state involvement occurs ifagty meets the
requirements laid out in K.S.A 8§ 25-302a which udgs, primarily, the filing of a
petition signed by qualified electors. (Doc. 20,2 Appellants’ Appendix, p.7.)
The number of signatures required for party redogmstatus is 2% of the total

vote cast in the last general election for theceffaf governor.SeekKan. St. Ann §
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25-302aandDoc. 20, § 17; Appellants’ Appendix, p. 8. Onageaaty is
recognized, the ballot for the general election wdlude its nominee for any
office so long as: (1) a nominee exists; and (@ raficate of nomination is
submitted® SeeKan. Stat. Ann §§ 25-202(a), 25-301 & 25-304. ldew to allow

a party to close its nomination process if it wsheelist of voters and party
affiliation is kept by the state and is accessibléhe parties and the general public.
SeeKan. St. Ann 88 25-2320 & 25-33@hdDoc. 20, 1 20; Appellants’ Appendix,
p. 8. However, because a party at this level cotzdts own nomination process,
it is not absolutely imperative from a policy standht that the state keep this list.
However, Kansas law requires the state to keeptg a#iiliation list in the event
that a party on this tier goes on to meet the tiershold.

At the point where a party’s nominee for goverrsoable to achieve 5% of
the total vote cast in a general election, at i general election, such a party
would be able to ask the state to conduct a prirakagtion on their behalf See
Kan. Stat. Ann. § 25-202(b). Until this point, fi@s conduct their own internal
nominating process such as a caucus or conventtbowv much state
involvement.SeeKan. Stat. Ann. 8 25-302. However, at the poiptienary

election is possible, a party is able to requedtite primary election be closed so

> However, this is not the only way to obtain gehelaction ballot access. For example,
candidates not affiliated with a party may submiiradependent nomination petiticBee
Kan. Stat. Ann§ 25-303.

8
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as not to allow non-party members to vote in iecebn. SeeKan. Stat. Ann. 8§
25-216; 25-3301(c). The party affiliation listsngpiled by the state are used to
make this eligibility determinationSeeKan. Stat. Ann. 8§ 25-3301(c). Parties not
meeting this threshold may use the party affiliafist but the state’s interest in
keeping such a list is based on the possibility tikese parties may reach the 5%
threshold in the future.

The Plaintiffs do not challenge Kansas’s ballotesscstructure or other
election statutes. Their contention is limitedvieether or not the state must
record party affiliation for party’s not meetinget@% threshold.

C. Overall, the Voter Registration Structure in Kansasis Even-
Handed, Reasonable, and Fair.

Although it does not necessarily determine the wimti®nality of Kansas'’s
voter registration structure, it is helpful to urgtand how low Kansas'’s party
recognition thresholds are compared to those exadrimother cases in other
states. Kansas has set its party recognitionhibleést a very low level when
compared to states whose party recognition thrddhals have received judicial
examination.

The elected representatives of the citizens of Kaihgave established a
carefully constructed structure by which all paisee treated equally and receive
state involvement if certain thresholds are mdte Plaintiffs here would be no

different. If the Constitution Party could demaast the modicum of public
9
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support necessary to meet each threshold as detstry the Kansas legislature,
the statutes above would be applied accordinglgwe{er, instead of building
public support for their party to meet the requiesns set by the Kansas
legislature, the Plaintiffs have determined itasier to sue in federal court to
obtain party recognition and force the state tom@arty affiliation for them.

For recognition, Kansas merely requires thatréydbtain signatures at
least equal to 2% of the total number of votes itatlte last general electiorsee
Kan. Stat. Ann 88 25-302a, 25-302b, & 25-3307{E).maintain recognition
status, a party merely needs to nominate at leeshominee for statewide office
and obtain at least 1% of the total vote cast hgrstatewide office during each
general election cycl&eeKan. Stat. Ann. § 25-302b. These requirements are
much lower than the thresholds struck down in ositates.See e.g. Council of
Alternative Political Parties v. State of New Jgrs&81 A.2d 1041 (N.J. Super.
2001) (holding a 10% threshold unreasonably bumi®e$;Baer v. Meyer728
F.2d at 471. (1D Cir. 1984) (similarly, holding a 10% threshold easonably
burdensome)Atherton v. Ward22 F. Supp. 2d 1265 (W.D. Okla 1998) (holding a
5% threshold unreasonably burdenson@gen Party of New York State v. New

York State Bd. of Election389 F.3d 411 (¥ Cir. 2004) (upholding the

10
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enjoinment of a statute which removed the trackihg party’s affiliation if a
party’s candidate failed to receive 50,000).

Alternatively, statutes similar to the threshold¥iansas have been upheld.
See e.g. lowa Socialist Party v. Nels®89 F.2d 1175 {8Cir. 1990) (upholding a
2% threshold)Rainbow Coalition of Oklahoma v. Oklahoma Statetda Bd,
844 F.2d 740 (10Cir. 1988).

It is also important to note that Kansas alreadpgeaizes three minor
parties demonstrating that the threshold can aadban met. (Appellant’s Brief,
p. 5). This is unlike the situation in ColoradoesiBaerwas decided and there
were no minority parties that had obtained recagmit In Kansas minority parties
can clearly obtain recognition. These factors destrate that at a general level
the Kansas voter registration structure is everdédnreasonable, and fair.

D. When Applying the Anderson Balancing Test Articulated, the
Factors Weigh Heavily in Favor of the State.

Although Kansas'’s statutes apply equally to altipary if the court
determines that the statutes impose a burdenahsthequally on independent
parties Andersordescribes a balancing test that has been adoptxt Gyenth
Circuit to determine such statutes constitutiogal&nderson v. Celebregz60

U.S. at 789. The balancing test was succincthgdtan the district court’s decision

® For comparison, the Constitution Party only neemenbtain 16,994 signatures to
obtain party recognition, just one third of 50,0q.oc. 20, 1 13; Appellants’ Appendix,

p.7.)
11
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and used in its analysisSee Doc. 30, p. 7; Appellant's Appendix, p. 17. The
Supreme Court described the balancing test asafsilo
[The Court] must first consider the character drermagnitude of the
asserted injury to the rights protected by thetfansl Fourteenth
Amendments that the plaintiff seeks to vindicatéhén must identify and
evaluate the precise interests put forward by tage3s justification for the
burden imposed by its rule. In passing judgmdra,Gourt must not only
determine the legitimacy and strength of each a$¢hnterests, it must also
consider the extent to which those interests miakedessary to burden the
plaintiff's rights. Only after weighing all thesactors is the reviewing court
in a position to decide whether the challenged igrom is unconstitutional.
Anderson v. Celebreez460 U.S. at 789. The district court correctledishis
analysis in the case at bar and found that thatetaat issue were constitutional.
In applying the balancing test, this court shoudm dind that the factors weigh
heavily in favor of the state just as the distaotirt found.

1. The “Injury” to the Plaintiffs by the Current Statu tory
Structure.

The Plaintiffs argue that the current voter regisbn and party affiliation
structure burden their First and Fourteenth Amemdmghts. (Appellants’ Brief,
p. 12-14.) However, this is not necessarily i Mith Andersonwhich states that
the court should examine the “character and magaitf the asserted injury.”
Anderson v. Celebreez60 U.S. at 789. The fullndersorbalancing test is
ultimately used to determine overall if an unreadia burden is imposed by the
statutes. While the Plaintiffs might articulatbuaden on their associational and

equal protection rights, they have not articulatecue injury.
12
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While not recording voter registration for the Ri#fs, the state does
nothing to prohibit the Plaintiffs from trackingfifiited voters on their own. In
the age of electronic social networking and thermet, the Plaintiffs could easily
build their party organization so that they coullimately meet the 2% threshold
or even the 5% threshold. Until the 2% threshsldhet, the burden on the state to
record party affiliation is not justified becaube tadequate modicum of support
has not been realized by small parties. Ther@aameerous small parties
representing tiny factional interests with littleanice of having the state conduct a
primary election for them sometime in the future.

Even from an associational perspective as the tiffaiargue’ it is
unjustified for the state to record voter affilatifor tiny parties because their
members are more likely to be localized and inerrected. For example, if an
individual creates an entirely new party, that peraill be the focal point for
party-building and the new party’s contact with nedividuals. It is not until a
party becomes sufficiently well known purely by wégtion that unconnected
voters will independently choose to affiliate wittat party. In other words, the

party must reach a critical mass.

" While the state’s interest in tracking party adfilon is to enable primary elections, the
Plaintiffs argue that the statutes allow partieagsociate with member&eeAppellants’
Brief, pp. 13-14. While this may be a by-produtiwsed by the state, it is not the main
purpose for which the voter registration strucigreecessary.

13
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Even with the associational interest taken intecaot with the state’s
interest in allowing parties to conduct closed jaui@s, it is still unjustified to
record party registration until at least this catimass is achieved. Until that
point, parties are small and localized enoughaoktiaffiliated voters on their own.
The Kansas legislature has determined that thelger2% figure is the critical
mass threshold which constitutes the point wheyarty is organized and well
known enough that unconnected voters may indepégdiesire affiliation. At
this point, the state should start recording tliéiafon for that party because the
party is sufficiently well known in reputation, éky to be more de-centralized,
and, most importantly, it is more likely that suecparty will meet the 5%
threshold, making a closed primary possible.

The larger and more organized a party gets, the miagly it is to conduct a
formal closed nomination process — the main purpmsehich the state records
party affiliation. However, until the party reashthe 5% threshold in a
gubernatorial election, the party will conductatsn nomination process without
state involvement. In this intermediate level,estaacking of party affiliation may
be helpful to the party in conducting a closed n@tion process but it is not
absolutely necessary but for the legal requirement.

At the point a party reaches the 5% threshold auidés to participate in

the primary election process, the recordation eéwvparty affiliation by the state

14
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becomes necessary because the state actually ¢otlde@rimary election. As
described above, Kansas’s voter registration any péiliation structure is
carefully constructed to follow this reasoning. eTrhore likely it becomes that a
party may have the state conduct a primary electt@amore important it becomes
that the state record voter affiliation with thaiy.

Regardless, nothing in the state’s voter registnadind party affiliation
statutes prohibit a party from recording voterlgffion on its own at any point in
this process. Therefore, there is no true infarthe Plaintiffs.

The Plaintiffs seem to be arguing that they hagersstitutional right that
the state track party affiliation for them. Howewhis is clearly not the case when
various states such as Missouri do not record \adfdiation at all. Because of the
state interests discussed below, it is only in p#oaal circumstances that the
court should find that the burden argued by thenBfgais sufficient to find a voter
registration or party affiliation statute uncongiibnal. These exceptional
circumstances do not exist in the case at bar.

2. Interests Advanced by and Burdens Imposed on the
State if its Voter Registration Laws are Struck Down.

As the district court discussed in its opinion, $ie@te has advanced three
main interests in preserving its voter registraton party affiliation statutes.
(Doc. 30, pp. 8-11; Appellant’'s Appendix, pp. 18)2Additionally, accepting the

Plaintiffs argument would impose administrativedmens on the state.

15
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a. Maintaining Order in Elections.

The state has an interest in assuring that elecaomorderly. This is
closely related to the state’s interest in conahgctlosed primary elections if
desired and ensuring that the process is well azgdn As the district court stated,
“[iJt is well settled that a state has the poweehgage in “substantial regulation
of elections . . . if some sort of order, rathartlthaos, is to accompany the
democratic processes3eeDoc. 30, pp. 9-11; Appellant’s Appendix, gpoting
Storer v. Brown415 U.S. 724, 730 (1974). The Plaintiffs arthed the state
should place an “other” checkbox on the voter itegji®n form so that individual
voters can write the name of the party with whioh Yoter would like to affiliate.
Such a solution would detract from the order of &&mnelections.

Under the Plaintiffs’ plan, there would be no stambization of party names.
Voters could write abbreviations or confuse padyes. For example, although
they are already a recognized party in Kansast fitheir recognition, voters
might have written any of the following while intding to be affiliated with the
Americans Elect Party: Americans Elect, AmericatesE American Elect,

America Elect, A.E., Elect Americans, Electing Ainans, Am. Elect., or E.A.

® It was this incorrect iteration of the party’s ramsed by the plaintiffs in their bricSee
Appellants’ Brief, p. 5. This demonstrates howyaiass for individuals to submit the
incorrect party name.

® There are also party name requirements that dileelynto be followed by individual
voters. SeeKan. Stat. Ann. § 25-302a.
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The district court also noted that “some substargigulation of elections is
necessary to ensure that elections are fair, homedtorderly.” SeeDoc. 30, pp.
10; Appellant’s Appendix, pp. 2€iting Storer v. Brown415 U.S. at 730. The
Plaintiffs’ solution would also allow a differenbis of “party raiding.” Factions
within parties could use the voter registratiomfdo attempt to split or
factionalize a party. For example, a member of'‘@reen Party” could register
with the “Green Environmental Party” or the “Neweg@n Party.” Even more
problematic, what if the Green Party gained enqugiic support to meet the
primary election threshold and determined to hgbdimary election, how would
the Secretary of State determine which party fastiwould be able to vote in the
primary election and which were, in fact, a sepaeatd discrete parties? In
situations where party factions attempt to nomimaidiple party candidates, often
a secretary of state will become the adjudicatawtwth nominee is the true
nominee and will ultimately go on the general atecballot. See e.gBuchanan
v. Secretary of Stal6 N.W.2d 162 (Mich. 2000) (involving an intrarpa
dispute as to the true Reform Party nominee fosigemt);Reform Party of
Connecticut v. BysiewicZ60 A.2d 1257 (Conn. 2000) (involving an intratpa
dispute as to the true Reform Party nominee fosigeat). It is likely this type of
confusion would occur under the Plaintiffs’ solutid a minor party achieved

enough support to have a state run primary electigns would probably produce
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litigation costs incurred by the State of Kansaghafuture. The current structure
in Kansas maintains order in the election systéitimately, the district court was
correct in attributing weight to this interest adead by the state.
b. Avoiding Voter Confusion.

Kansas'’s voter registration statutes also serveimamize voter confusion.
The state has a legitimate state interest in avgidoter confusion.Bullock v.
Carter, 405 U.S. 134, 145 (1972). The district courbalsted that “[t]he state has
a legitimate interest in avoiding voter confusidagception, or other election
process frustrations without presenting empiriegd@nce that the contested
measure in fact reduces those risi&eeDoc. 30, p. 10; Appellant's Appendix, p.
20 citing Storer v. Brown415 U.S. at 736. Under the Plaintiffs “other'echkbox
and empty blank solution, voter confusion would@ase. The Plaintiffs do not
dispute the constitutionality of Kansas’s ballotess requirements; therefore,
regardless of the outcome of this case, unrecodmagies would not be granted a
place on the general election ballot even thouglg tould be indicated on a voter
registration form. This would confuse voters abweby the state would allow
them to affiliate with a party on the voter regasiton rolls, yet not have a
candidate granted ballot access for the generati@beballot. The voter confusion
would be exacerbated because even if an unrecagpaty candidate achieved

ballot access through an independent petition, aurdndidate would be listed as
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“‘independent” on the general election ballot eveugh the candidate might run
as a member of the unrecognized party and voters edfiliate with the
unrecognized party on their voter registration for&uch voter confusion would
frustrate voters and likely decrease participatiotihe process and should be
avoided. For these reasons, the district courtaa®ct in attributing weight to
this interest advanced by the state.

c. Controlling Frivolous Party Registration of Tiny
Fractional Interests.

Perhaps the most significant and applicable inter@ganced by the state in
this case is controlling frivolous party registaoati It is clear that “[tlhe State has
broad latitude in controlling frivolous party regegtion of tiny fractional interests.”
Baer v. Meyer728 F.2d at 472. As discussed above, the Hfairgolution would
allow numerous parties to be listed on the votgisteation rolls. However, even
more important is that such a scheme would comglstap the state of its ability
to control frivolous party registration.

As the district court noted, there would be no fation on what voters could
write on the “other” line. (Doc. 30, pp. 10; Apmeit’'s Appendix, pp. 20.)
Kansas'’s voter registration rolls would suddenRaite with innumerable party
affiliations. See e.gR. 22, p. 7. Anyone could simply make up any imagy
party and affiliate with that party of their regedion form. Such an imaginary

party listed could even include profanity or vieldtansas’s party name
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requirements SeeKan. Stat. Ann. § 25-302a. In enacting this sohutthe Kansas
Secretary of State’s office would be given no diion to weed-out illegitimate
parties. Furthermore, the Secretary of State wbaieg no way of knowing which
parties were seriously organized but relativelynown and which parties were
simply created by individual voters.

d. Administrative Burden on the State.

Although dismissed by the Plaintiffs as insubstnthere is an
administrative burden that would be imposed orstage. “Also relevant is the
administrative burden the state would bear in ghoyg for the indication of
minority party affiliation.” Rainbow Coalition v. Oklahoma State Election,Bd.
844 F.2d 74@iting Baer v. Meyer728 F.2d at 475. Many of the issues discussed
above clearly demonstrate the administrative bunsigrosed on the state.
Employing the Plaintiffs’ solution would likely rak in costly litigation as
described above as well as forcing the Secreta8tatt to spend a great deal of
time to attempt to sort out the issues describedeab

However, there would be additional costs incurrgdhe state in a time of
state financial difficulty. It should be noted timaerely adding an additional
checkbox as was needed to include that Americaas Plarty is a very different
situation than the solution advocated by the Rfésnt Adding an additional

“Other” checkbox with a free-form blank field wouhgcessitate the re-
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programming of at least two systems — the Electloter Information System
(ELVIS) and the DMV voter registration system. Teeprogramming of both of
these systems would likely have to be done by venttmough a change-order to
the current contract. This would result in costthe state.

Additionally, all current voter registration ap@ieons would have to be
destroyed and new forms printed. Although thesm$oare provided
electronically, there must be paper copies providethose who do not have a
computer or prefer using a form printed by theestafthis would also be an
additional cost.

After weighing all of these factors, the districuct was correct in
determining that the balancing test tipped in fasfaihe state and found that the
statutes at issue were “unquestionably constitatibnDoc. 30, p. 17; Appellant’s
Appendix, p.27.)

E. The District Court Correctly Applied the Baer and Rainbow
Coalition Decisions.

Using the balancing test articulatedAndersonthe district court found that
the statutes at issue were constitutional. The#ifs argue that this was in error

because the District Court did not use Baerfactors® correctly in its analysis.

1% TheBaer Factors as argued by the Plaintiffs are: (1) iipal organization already

exists in the State under its name, (2) has reeegdrofficials, and (3) has previously

placed a candidate on the ballot by petiti®aeAppellant’s Brief, p. 19juoting Baer v.
Meyer, 728 F.2d at 475.
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However, case law from this circuit indicates ttet district court was correct in
its analysis. Furthermore, using the Plaintifigheoach would create numerous
problems. Finally, the district court is not aldnets analysis, although not
binding, the Eighth Circuit has conducted a simalpproach after reviewing some
of the Tenth Circuit opinions at issue in this case

1. The Plaintiffs are Incorrect that it was Imperative that
the District Court Apply the Baer Factors in its Analysis.

The Plaintiffs seem to be arguing that there ateadly two tests articulated
in BaerandRainbow Coalition (1) theAndersortbalancing test” and; (2) a test
involving the three BaerFactors.” SeeAppellant’s Brief, pp. 17-19 & 19-21.
This is an incorrect interpretation B&er, as demonstrated by tRainbow
Coalition decision which only applied the balancing teshwiit regard to thBaer
Factors.See Rainbow Coalition of Oklahoma v. Oklahoma Jé&tetion Board
844 F.2d at 747. A close analysis of bBterandRainbow Coalitionas well as
other cases, show that the balancing test is tlyet@st that is necessary in
determining the outcome of these cases. Contoaityet argument of the Plaintiffs,
the Tenth Circuit irBaer merely used thBaerFactors, which were based on
Colorado law, to analyze one discrete interestreess®y the state: controlling

frivolous party registration of tiny fractional arests.

' This is particularly demonstrated by the Plaistitirgument the district court’s
Footnote 12 was used to collapse these “these istioat issues.”
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The balancing test was succinctly stated in theidisourt’'s decision.See
Doc. 30, p. 7; Appellant’'s Appendix, p. 17. Thesttultimately comes from
Anderson v. Celebreeas discussed abovéAnderson v. Celebreez60 U.S. at
789. The district court correctly used this anialyts that case at bar.

The Plaintiff’'s argue that thgaerFactors are also somehow conclusive in
voter registration tracking cases. They argueitfaaparty meet8aerFactors,
then by law, such a party has automatically dennatest a “sufficient modicum of
support” and; therefore, the state must recordrvetgstration for the partySee
Appellant’s Brief, p. 19.

Contrary to Plaintiffs’ argument, rather than bemgtand-alone test, the
BaerFactors were used by tBaer Court in its application of the balancing test to
analyze one interest proposed by the state — diomgy&rivolous party registration.
TheBaerCourt weighed the burden on the Citizens and Lasem parties against
the administrative burden on the state and the ménest asserted by the state
which was controlling frivolous registration. Afteoncluding that the
administrative burden was low, the court’s analystised on the state’s interest
in controlling frivolous party registration. It anly in relation to this one interest
that theBaerFactors were used. In applying the balancingaedtusing th&aer
Factors to analyze one particular state intereeBaer Court determined that the

overall balancing test favored the Plaintiffs. Tisanot to say that thBaer
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Factors need to be used or that other interesenaed by the state could not alter
the outcome of this balancing test. Thus, thesi@eiinRainbow Coalitionwas
correct in not applying thBaer Factors in its balancing test analysis.
Additionally, there are numerous other problemsilie Plaintiffs’ argument that
using theBaerFactors are necessary in determining whether g paetgistration
must be recorded by the state.

a. Necessitating the Use of thBaer Factors Would
Make the Balancing Test Completely Unnecessary.

If the Plaintiffs are correct, tHgaerFactors are conclusive and the
balancing test is unnecessary. Under the Pldmafialysis there is no purpose for
the balancing test articulated by the Supreme Cduarvoter registration
recordation cases, such as the case at bar, actdyrieeds to mechanically
determine whether or not tiBaerFactors are met. If they are met, the party must
be recognized because it has demonstrated theisnffimodicum of support”
and applying théndersorbalancing test serves little purpose. The Pldgmtdo
not explain how they believe tlgaerFactors interact with the balancing test in
Anderson Rather, they seem to argue that by meetingg#ex Factors it
necessitates a decision in their favor. If thihescase, the analysis by this circuit
in Rainbow Coalitions off target because it used thedersorbalancing test. The

Plaintiffs should at least explain this interactiorder their interpretation because
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otherwise it appears that tAemdersorbalancing test is completely unnecessary in
cases such as the one at bar.

b. Making the Baer Factors Imperative Broadens the
Application of Baer Beyond this Court’s Intent.

If the Plaintiffs are correct, all party recognitistatutes not incorporating
theBaerFactors are unconstitutional. This is contrarthelimited holding in
Baer. There is no doubt that the holdingBd#erwas intended to be very narrow
under a plain reading of the decision. This Calearly stated, “[w]e are not at
liberty to set out specifics and details of what $itate may do in regulating this
important interest. Moreover, we carefully do nohclude that the Secretary of
State must recognize any political organizatiomeothan the two which were
before the court in this caseBaer v. Meyer728 F.2d at 476. Later, the narrow
focus of theBaerdecision was reiterated by adding, “to the extkat it could be
construed more broadly than our holding in [Baeropinion], we disapprove it.”
Id. Despite this articulation of the narrow appiica intended by the Tenth
Circuit, the Plaintiffs are attempting to apply tanion to not only other political
organizations but in other states as well. Instdatictating that Colorado merely
recognize two specific political parties, the Pldis argue that th8aer Court
intended to strike down all party recognition stasunot incorporating thgaer
Factors. This interpretation by the Plaintiffs manbe harmonized with the

limiting language irBaer.
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c. Making the Baer Factors Imperative is Inconsistent with
Rainbow Coalition.

If the Plaintiffs’ argument is correct, tiiainbow Coalitiordecision is in
error because, like the district court, it also bed include an analysis using the
BaerFactors. The Plaintiffs generally argue that tiistfict court erred in failing
to follow the reasoning iAtherton'? Rainbow CoalitionandBaer” See
Appellants’ Brief, p. 22. Specifically, the Plaffd argue that “substituting the
BaerFactors with the statutory criteria Kansas esthbtisfor official political
party status constituted reversible errad’, p. 19. However, the Plaintiffs ignore
the fact that this court also never mentioBagrFactorsin Rainbow Coalition
even though the same interest advanced by theistater was discussed —
“preventing ‘the purely frivolous and insubstantdtiempts to designate party
affiliation on the registration form.”Rainbow Coalition of Oklahoma v.
Oklahoma State Election Bogr@44 F.2d at 747. The Plaintiffs have failed to
explain how, under their reasoning, the distriectreghould have applied tliBaer
Factors and followed the reasoning Rainbow Coalitiorwhen theRainbow
Coalition opinion also did not apply ti&aerFactorstest. The Plaintiffs should
have, at a minimum, explained why using Beer Factorss imperative in the

case at bar but was not necessafgambow Coalition

12 The Plaintiffs argue thathertonshould have been followed by the district cougrev
though it is a non-binding decision from the Unittdtes District Court for the Western
District of Oklahoma.Atherton v. Ward22 F. Supp.2d 1265 (W.D. Ok. 1998).
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d. The Baer Factors are Merely a Product of Colorado
State Law.

The answer to the question above as provided bgisitiect court was
simple. TheBaer Factors are a product of Colorado state 18&e Doc. 30, p. 14;
Appellant's Appendix, p. 24. Therefore, it was netessary for thRainbow
Coalition Court to analyze them. In its overall analysig,Baer Court cited to the
Ashwandedoctrine, stating, “[t]he principles of Americarrigprudence caution
us not to decide a constitutional issue if a pragogrstruction of a statute or an
interpretation of existing case law could be cdhirg.” Baer v. Meyer728 F.2d
at 474. Accordingly, the Court analyzed a Color&dpreme Court decision,
McBroom v. Brownl127 P. 957 (Colo. 1912). It appears thatBherFactors
came from this Colorado Supreme Court decisiBaer v. Meyer728 F.2d at 475
(stating, “the Supreme Court of ColoraddMeBroomhas already provided a
water mark” immediately before laying out tBaerFactors). The Plaintiffs have
failed to explain why a product of a Colorado SupeeCourt decision should
apply in Kansas when it is contrary to Kansas dtate Rather, the Plaintiffs gloss
over this issue by merely stating that Beer Factorsshould be applied because of
Baers nature as a Tenth Circuit opinion. The Plafati#ttempt to advance this
argument while ignoring the fact the Tenth Circwas already declined to apply

theBaerFactoran another state in tHeainbow Coalitiordecision. The Plaintiffs
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have provided no indication from this circuit tigerwas intended to force other
states to apply Colorado law.

2. The Eighth Circuit also Supports the District Court’s
Approach.

The Plaintiffs’ proposed application BaerandRainbow Coalitions
flawed by advocating a sweepingly broad and meciahapplication of th&aer
Factors. This argument is not based in a reasemabtling oRainbow Coalition
or the text oBaer. In fact, the exact same argument was raiséolwa Socialist
Party v. Nelsorand discarded by the Eighth Circuee generally lowa Socialist
Party v. Nelsor®09 F.2d 1175. The Eighth Circuit dedicated airefootnote to
specifically rejecting the argument now propoundgmost verbatir? by the
Plaintiffs:

[The lowa Socialist Part (“ISP”)] urges us to adoyiat it considers to be
the standard of the Tenth Circuit. CitiBger[Citation omitted], ISP argues
that lowa must permit it to allow registrants tdizate their support for a
party on the voter registration form if: (1) a pickl organization already
exists in the State under its name; (2) has reeegrofficials; and (3) has
previously placed a candidate on the ballot bytipeti We believe ISP
misconstrues the Baer opinioWhile these factors may have been relevant
and sufficient in Baer to require the state to peparty designatiornthe
same factors might not be relevant in a differemttext In fact, inRainbow
Coalition, decided four years aft&aer, the Tenth Circuit did not even
discuss any of these factors in rejecting the apptis challenge to
Oklahoma election statutes which allegedly predudembers of minor
political organizations from designating their gaaffiliation on the voter
registration forms.See Rainbow Coalitiojtitation omitted]. We too reject
these factors as the exclusive or even necesshaelynost reliable,

13 SeeAppellant’s Brief , pp. 19-20.
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indicators of the state registration procedure’sisbtutionality In

balancing a state’s interest against the regissrarterests, we must

examine the individual facts in each case. Wectiee reject the
mechanistic approach urged by ISP.
lowa Socialist Party v. NelspB09 F.2d at 1179, F.N. 7 (emphasis added).

While the Eighth Circuit’'s analysis &aeris, of course, not binding in the
case at bar, the Eighth Circuit's analysis of Baerbalancing test is firmly rooted
in a plain reading of botBaerandRainbow Coalitioras described above. The
Plaintiffs are completely silent as to the viewpmssed by the Eighth Circuit in
Nelson See lowa Socialist Party v. Nels@®9 F.2d at 1179, F.N. 7.

Contrary to théBaerfactors, the overalAndersorbalancing test discussed
has been used by the Tenth Circuit in other caSes. generally Rainbow
Coalition of Oklahoma v. Oklahoma State Electiom8ip844 F.2d 740. The
district court in this case correctly used thesaiops and applied the correct test
by “weighing the severity of the burdens placedlmasserted rights by the
challenged provisions, then evaluating the interetthe state in the challenged
statutes.” (Doc. 30, p.7; Appellant’s Appendix1.) In applying this test, the

District Court correctly upheld the challenged stias.

CONCLUSION

For all the foregoing reasons, the Judgment shioeigdfirmed .

Alternatively, in the event that this Court findeat theBaerfactors were

29



Appellate Case: 11-3152 Document: 01018710864 Date Filed: 09/12/2011 Page: 36

incorrectly applied, this court should remand tasecwith instructions to the
district court to use thBaerfactors in conducting the balancing test.
Respectfully submitted,
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