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and 

Tom Berryhill


Real Party in Interest

_________________________________________________________________

APPELLANTS OPENING BRIEF

_________________________________________________________________

This appeal is from an order denying a petition for a Writ of Mandate and/or Prohibition to enforce the durational residency requirement of the California Constitution Article IV §2(c).  Appellant and Real Party in Interest were both Republican candidates for the 14th District State Senate seat in the June 6, 2010 primary election.  Appellant was a resident of the district and met the one-year durational residency requirement under article IV, section 2(c) of the California Constitution.  Real Party in Interest resided outside of the district until sometime in December 2009 and did not meet the durational residency requirement for legislative office under article IV, section 2(c) of the California Constitution.  (AA p. 122.) Petitioner requested a Writ of Mandate pursuant to section 13314 of the Election Code ordering the Defendants to enforce article IV, section 2(c) of the California Constitution and to strike the statement of intention, organizing statements and any other declarations of candidacy for the 14th Senate District filed by Real Party in Interest.  (AA p. 4.)  The judge denied the petition stating “the one-year durational residency requirement for state office set forth in section 2, article IV of the California Constitution is not necessary to accomplish a legitimate and compelling governmental interest and, therefore, violates the equal protection clause of the Fourteenth Amendment.” (AA p. 267.)

This was error.  The current level of federal constitutional protection afforded to political candidates under the First and the Fourteenth Amendments is not strict scrutiny.  Moreover, a one-year durational residency requirement is not an unconstitutional encumbrance to a candidate’s right to run for state elective office, which is consistent with other cases throughout the United States including the 9th Federal Circuit.
 
STATEMENT OF APPEALABILITY

This appeal is from the final judgment of the Sacramento County Superior Court review is authorized by the Code of Civil Procedure, 904.1(a)(1).  U.D. Registry, Inc. v. Municipal Court for the North Orange Judicial District of Orange County, (1996) 50 Cal.App.4th 671, 673, 57 Cal.Rptr.2d 788.

STANDARD OF REVIEW

The standard of review is de novo because the facts are undisputed and this appeal considers a pure question of law.  Kreeft v. City of Oakland (1998) 68 Cal.App.4th 46, 53, Los Angeles Lincoln Place Investors, Ltd. v. City of Los Angeles (1997) 54 Cal.App.4th 53, 59, Catalina Investments, Inc. v. Jones (2002) 98 Cal.App.4th 1, 6; 119 Cal. Rptr.2d 256.
STATEMENT OF THE CASE

A.  Chronology of Pertinent Events

On May 7, 1879, the people of the State of California ratified by vote the Constitution of the State of California including Article IV, Section 4 stating in part “no person shall be a member of the Senate or Assembly who has not been a citizen and inhabitant of the State three years, and of the district for which he shall be chosen one year, next before his election.”  Cal Const. of 1879 Art. IV(4).  The one-year durational residency requirement remains in the Constitution today as Article IV, Section 2(c).  See Cal. Const. Art 4(2)(c).  The one-year durational residency requirement has never been challenged or held to be unconstitutional or unenforceable by any court of federal or California State jurisdiction.  

On August 29, 1973, the Attorney General issued an opinion at the request of the Secretary of State concluding “the Secretary of State cannot, in the absence of a judicial order, under Election Code section 6403 
, refuse to file a declaration of candidacy to be a member of the Legislature on the grounds that the candidate fails to meet the residency requirements of Article IV, section 2, subdivision (c) of the Constitution.”  56 Op.Atty.Gen. 365, 369.

On November 28, 1973, the Supreme Court of California in a mandate proceeding petitioned by the Secretary of State held that since a full year of residence was not possible after redistricting and before the election, candidates must establish residency within the district by January 28, 1974, or just over ten months before the general election. Legislature v. Reinecke, (1974) 10 Cal.3d 396.

On February 4, 1976, the Secretary of State issued an opinion stating “candidates for the assembly, state senate and local political office must have been a resident of the jurisdiction in which they seek office for 30 days immediately preceding the filing of nomination papers or the equivalent declaration of candidacy.” Op.SOS No. 76.

A July 20, 1979 Attorney General opinion reiterates the position that  “the Secretary of State is not authorized to enforce the provision of Article IV, section 2, subdivision (c) of the California Constitution imposing a one year residence prerequisite for membership in the Legislature (emphasis added).”  62 Op.Atty.Gen. 365, 369. 

On or about July 8, 2009, Appellant filed a Statement of Intention with the Office of the Secretary of State to be a Senatorial candidate for the 14th Senate District.  

On or about September 14, 2009, Appellant filed with the Office of the Secretary of State a Statement of Organization for a Recipient Committee for the purpose of receiving campaign funds for her candidacy.

On or about December 4th, 2009, Real Party in Interest, Tom Berryhill filed a Statement of Intention with the Office of the Secretary of State to be a Senatorial candidate for the 14th Senate District.  

On or about December 2009, Berryhill changed his residence from the 12th Senate District to the 14th Senate District. (AA p. 122.)

B.  Case Summary

The factual basis of the lawsuit is not in dispute.  Appellant Heidi Fuller and Real Party in Interest Tom Berryhill were both republican primary candidates for the 14th District Senate Seat.  Tom Berryhill was not a resident within the 14th Senate District until sometime in late December 2009 and, thus, unable to fulfill the durational residency requirement under Article IV, Section (2)(c) of the California Constitution. (AA p. 122.)  Appellant filed a petition for writ of mandate / prohibition asking the court to order the California Secretary of State and Attorney General to enforce Article IV, Section (2)(c) of the California Constitution by rejecting the Statement of Intention for candidacy, Statement of Organization and the Declaration of Candidacy for the 14th Senate District of Real Party in Interest Tom Berryhill and costs and other relief as may be just and proper. (AA p. 4.)  Respondents filed an opposition arguing 1) Appellant failed to meet the requirements for a writ of mandate by failing to identify a clear, present, and ministerial duty of either the Secretary of State or the Attorney General and 2) the court has no jurisdiction to decide the matter because exclusive jurisdiction was vested in the Legislature under Article IV, section 5(a) of the California Constitution. (AA p. 138.)  

The Real Party in Interest filed an opposition arguing that 1) the court has no jurisdiction to decide the matter because exclusive jurisdiction was vested in the Legislature under Article IV, section 5(a) of the California Constitution and 2) the durational residency requirement under Article IV, section 2(c) of the California Constitution violates the equal protection clause of the United States Constitution. (AA p. 102.)   

The Superior Court heard the matter and denied the petition on March 10, 2010 holding that, while the court has jurisdiction to hear the petition, Article IV, section 2(c) of the California Constitution failed the test of strict scrutiny and thus, violates the equal protection clause of the 14th Amendment of the United States Constitution. (AA p. 267.)  The court did not reach the question of requirements for the writ of mandate.  The superior court denied Appellant Fuller’s petition, and entered judgment thereon.  

C.  Judgment of the Superior Court.

The superior court elected to extend the holding of Johnson v. Hamilton (1975) 15 Cal.3d 461, 466, applying the constitutional test of strict scrutiny previously used to analyze durational residency requirements found in local statutes to the constitutional durational residency requirement for the members of the California State Legislature.  


The superior court stated:

If this were a clean slate, this Court well might conclude that the effect of a one-year durational residency requirement does not warrant the strict standard of review.  After all, the impact on the right to vote is indirect; it is not the absolute right to vote which is implicated, but the right to vote for a particular candidate.  Similarly, the impacts on Berryhill's right to run for office and right to travel are limited.  The residency requirement does not preclude Berryhill from running for Senate or from traveling intrastate; it simply requires him to have been a resident of the particular district in which he runs for at least one year.

(AA p. 204, 279.)  


The superior court recognized the shift by the United States Supreme Court holding in Clements v. Fashing (1982) 457 U.S. 957 that relaxes the constitutional scrutiny related to the rights of candidate for public office.   (AA p. 278.)  Notwithstanding, the superior court elected to adhere to existing California Supreme Court decisions that predate Clements, such as Johnson v. Hamilton (1975) 15 Cal.3d 461; and Thompson v. Mellon (1973) 9 Cal.3d 96, which apply strict scrutiny to matters effecting the rights of a candidate for local public office. (AA p. 278.)  

D.  Contention.


Petitioner respectfully believes that the superior court erred in its analysis.  The current level of federal constitutional protection(s) afforded to political candidates under the first and the fourteenth amendments is not strict scrutiny.  Moreover, durational residency requirements are consistent with other cases throughout the United States whereby de minims time limitations are not unconstitutional encumbrances to a candidate’s right to run for state elective office. 

LEGAL DISCUSSION

I. THE ONE-YEAR DURATIONAL RESIDENCY REQUIREMENT UNDER ARTICLE IV, SECTION 2(C) OF THE CALIFORNIA CONSTITUTION DOES NOT VIOLATE THE EQUAL PROTECTION CLAUSE OF THE UNITED STATES CONSTITUTION.

The standard of strict scrutiny may have applied at the time the California Supreme Court decided Johnson v. Hamilton, (1975) 15 Cal.3d 461, 472 and Thompson v. Mellon, (1973) 9 Cal.3d 96, 106, however, the United States Supreme Court has reduced the Constitutional test from strict scrutiny to intermediate scrutiny in Clements v. Flashing, (1982) 457 U.S. 957.  In light of this lesser level of scrutiny, the application of Thompson  and Johnson is inaccurate and should be abandoned in light of Clements.

A.
Introduction

The lower court notes in its opinion that, across the nation, this issue “appears to be decided on a case-by-case basis.”  Some courts apply the standard of “strict scrutiny”, while others apply the “rational basis” standard of review.  While this is true, a certain pattern has emerged over time.  Cases construing statutory provisions containing residency requirements of more than one year for local office generally have been struck down under both strict scrutiny and rational basis standards of review.
  Cases construing both constitutional and statutory provisions containing residency requirements of one year are generally upheld under both strict scrutiny and rational basis standards of review.
  Cases construing constitutional provisions containing residency requirements of one year or more for constitutional offices are generally upheld under the strict scrutiny standard of review.
  Those cases where a one-year residency requirement was found invalid are easily distinguishable from the instant case.

B.
Court Wrongly Applied Strict Scrutiny Standard.

The lower court declined to rely on Clements, (1981) 457 U.S. 957 TA \l "Clements v. Fashing, (1981) 457 U.S. 957" \s "Clements" \c 1 , stating it was “merely a plurality opinion and not a majority opinion of the Court.”  While the lower court is correct that the Clements opinion is a plurality regarding the methodology of the applicable standard, it is a majority opinion regarding the standard of review applied by five justices.  The lower court should have applied the lower standard of review applied in Clements.

The court in Clements considered a challenge to the constitutionality of provision of Texas Constitution rendering an officeholder ineligible for the state legislature if his current term of office will not expire until after the legislative term to which he aspires begins as well as an “automatic resignation” provision, under which some officeholders automatically resign if they become a candidate for another office at a time when an unexpired term of office then held exceeds one year.  Id. at 961-962.
In Clements TA \s "Clements" , Justice Stevens, in his concurrence, did not dispute the level of scrutiny applied by the plurality but rather argued that the plurality missed a step in its analysis.  Indeed, Justice Stevens notes with approval “Justice Rehnquist has demonstrated that there is a ‘rational basis’ for imposing the burdens at issue.”  Id. at 975.  His disagreement is that Justice Rehnquist “has not, however, adequately explained the reasons, if any, for imposing those burdens on some offices but not others.”  Id.  Justice Stevens disputes the plurality’s conclusion that there is no “federal interest in requiring a State to define the benefits and burdens of different elective state offices in any particular manner.”  Id.  Justice Stevens believes there is a federal interest but that the reason “appellees may be treated differently from other officeholders is that they occupy different offices.”  Id.  Finally, he concludes, “there is no federal interest in equality that requires the State of Texas to treat the different classes as though they were the same.”  Id.

In his dissent, Justice Brennan recognized the lower level of scrutiny applied by the five justices in the majority’s opinion and concurrence.  He notes, “a majority of the Court today rejects the plurality’s mode of equal protection analysis (emphasis added).”  Id. at 977, fn1.  He then puts “to one side the question of the proper level of equal protection scrutiny.”  Id.  

The 9th Circuit recognizes this doctrinal shift away from strict scrutiny in cases considering durational residency requirement.  Citing Clements TA \s "Clements" , the 9th Circuit consciously moved from applying “Strict Scrutiny” to a “Rational Basis” level of review.  The court in MacDonald declaring constitutional a one-year residency requirement for city council candidates states “[w]ith regard to the standard of review applicable to this case, this Court finds that the rational basis test is the required standard of review…more recent decisions, including a plurality decision of the United States Supreme Court, have evaluated durational residency requirements under a rational basis test…[i]n light of this more recent case law, particularly the Supreme Court decision in Clements, this Court finds that it is bound to evaluate MacDonald’s equal protection claim under a rational basis test (emphasis added).” 
  MacDonald v. City of Henderson TA \l "MacDonald v. City of Henderson, (9th D.Nev.1993) 818 F.Supp. 303" \s "MacDonald v. City of Henderson" \c 1 , (1993) 818 F.Supp. 303 citing Howlett v. Salish and Kootenai Tribes TA \l "Howlett v. Salish and Kootenai Tribes, (9th Cir.1976) 529 F.2d 233" \s "Howlett v. Salish and Kootenai Tribes" \c 1 , (1976) 529 F.2d 233, 242-44,  TA \l "Bay Area Women's Coalition v. City & County of San Francisco, (1978) 78 Cal.App.3d 961, 144 Cal.Rptr. 591" \s "Bay Area Women's Coalition v. City & County of San Francisco" \c 1 Bay Area, etc. v. City & Cty of San Francisco, (1978) 78 Cal.App.3d 961, 144 Cal.Rptr 591, Clements v. Fashing, (1981) 457 U.S. 957, 966-970, 102 S.Ct. 2836, 2845-2847, 73 L.Ed.2d 508, Hankins v. State of Hawaii, (1986) 639 F.Supp. 1552, 1554-56 TA \l "Hankins v. State of Hawaii, (1986) 639 F.Supp. 1552" \s "Hankins v. State of Hawaii" \c 1 , Beil v. City of Akron, (1981) 660 F.2d 166, 168-69, Joseph v. City of Birmingham TA \l "Joseph v. City of Birmingham, (6th E.D.Mich.1981) 510 F.Supp. 1319" \s "Joseph v. City of Birmingham" \c 1 , (1981) 510 F.Supp. 1319.

C.
Applying the Lower Clements TA \s "Clements"  Standard.


The court in Clements TA \s "Clements"  starts its analysis with the proposition that “Legislatures are ordinarily assumed to have acted constitutionally.”  Clements 457 U.S. at 963, 102 S.Ct. 2843.  In the case at bar, it is the voice of the people of California speaking through the ratified Constitution rather than a legislature.  

The Clements court states it “has departed from traditional equal protection analysis in recent years in two…lines of ballot access cases.”  Id. at 2844.   Those two lines are cases involving classifications based on wealth and cases involving burdens imposed on new or small political parties or independent candidates.  Id.  The court states that while falling outside of the two lines of cases “does not automatically follow, of course that we must apply traditional equal protection principles…this fact does counsel against discarding traditional principles.”  Id. at 2845.  The case at bar clearly falls outside both referenced lines of cases.  A residency requirement clearly does not discriminate on the basis of wealth or impose an impermissible burden on small political parties or independent candidates as it applies uniformly to all citizens.  An argument can even be made that a shorter residency requirement allows a candidate’s wealth to become more influential in an election and is more burdensome on candidates with limited economic resources. 

Justice Stevens, in his concurrence, believes that the starting point for the analysis should instead begin with “a careful identification of the character of the federal interest in equality [and] whether the State’s classification offends any interest in equality that is protected by the Equal Protection Clause.”  Id. at 2849.  He holds that 

“appellees do not claim that the classes are treated differently because of any characteristic of the persons…there is no suggestion that the attributes of the offices have been defined to conceal an intent to discriminate on the basis of personal characteristics or to provide governmental services of differing quality to different segments of the community.” 

Id.

Rather, stating,

“in this case, the disparate treatment of different officeholders is entirely a function of the different offices that they occupy…a state may decide to pay a justice of the peace a higher salary than a Supreme Court justice.  It may require game wardens to work longer hours than park rangers…I see no reason why a State may not provide that certain offices will be filled on a part-time basis and that others will be filled by persons who may not seek other office until they have fulfilled their duties in the first.  There may be no explanation for these classifications that a federal judge would find to be ‘rational.’  But they do not violate the Equal Protection Clause because there is no federal requirement that a State fit the emoluments or burdens of different elective state offices into any particular pattern.”

Id.

Finally, Justice Stevens concludes that “This reasoning brings me to the same conclusion that Justice REHNQUIST has reached…Justice REHNQUIST has demonstrated that there is a “rational basis for imposing the burdens at issue (emphasis added)” even if he “has not adequately explained the reasons, if any, for imposing those burdens on some offices but not others.”  Id.
The court next examines the nature of the interests that are affected and the burdens they place on the candidate.  Id. at 2845.  The court notes that the constitutional provision “applies only to candidacy for the Texas Legislature.”  Id.  The court concluded, “establishing a maximum ‘waiting period’ of two years for candidacy…places a de minimis burden…[and] discriminates neither on the basis of political affiliation nor on any factor not related to a candidate’s qualifications to hold political office.”  Id.   The court declared a “’waiting period’ is hardly a significant barrier to candidacy.”  Id.   The court cites its holding in Storer upholding “a statute that imposed a flat disqualification upon any candidate seeking to run in a party primary if he had been registered or affiliated with another political party within the 12 months preceding his declaration of candidacy” and its holding in Chimento stating “we upheld a 7-year durational residency requirement for candidacy (emphasis added).”
  Id. (citing Storer v. Brown, 415 U.S. 724, 733-737, 94 S.Ct. 1274, 1280 TA \l "Storer v. Brown, 415 U.S. 724, 94 S.Ct. 1274" \s "Storer v. Brown" \c 1 -1281 and Chimento v. Stark TA \l "Chimento v. Stark, 353 F.Supp. 1211, aff'd, 414 U.S. 802, 94 S.Ct. 125, 38 L.Ed.2d 39 (1973)" \s "Chimento v. Stark" \c 1 , (1973) 414 U.S. 802, 94 S.Ct. 125, 38 L.Ed.2d 39, summarily aff’g 353 F.Supp. 1211 (NH)).

In Chimento, when considering a seven-year residency requirement for the office of governor, the court in concluded 

“that the seven year residency requirement acts only as a minimal infringement upon the ability of the plaintiff to participate in the election process and that its limiting effect upon the voters' choice of candidates is more hypothetical than real.  Any residency requirement limits to some extent the choice of candidates available to the voters. But this is the least of the restrictions limiting candidate availability. The method of nominating candidates, minimum age requirements, and the high cost, even in New Hampshire, of a gubernatorial campaign, are also factors that restrict the number of candidates available to the voters. Moreover, the seven year period does not act as an outright ban on anyone's candidacy for Governor; rather, it delays the eligibility of a candidate to the office of Governor until a time when he has been a resident of the State for seven years. While we recognize that seven years may be a long wait for one aspiring to the office of Governor, it is not a complete barrier to that office. There are lesser but nonetheless important offices that a putative Governor might well fill during the waiting period with benefit both to his own political career and the people of the State.”

Chimento v. Stark TA \s "Chimento v. Stark" , (1973) 353 F.Supp. 1211, 1216, aff'd, 414 U.S. 802, 94 S.Ct. 125, 38 L.Ed.2d 39 (1973).  

The court in Chimento also gave weight to the facts that the residency requirement was for the highest executive office in the state and that it was a constitutional requirement rather than statutory.  Similarly, the residency requirement under consideration in the instant case is for the highest legislative office in the State of California and is contained in the California Constitution, which distinguishes it from the previous cases cited by the lower court that imposed residency requirements for candidates running for city council.  In Chimento, the court discusses these two distinguishing aspects:  

“First, the seven year durational residency requirement applies only to the office of Governor and State Senator the highest elective offices in the State of New Hampshire. The rationale asserted by the State for such a residency requirement carries far greater weight than if it applied to candidacies for lesser public offices. In this regard, many of the recent cases which have struck down durational residency requirements as violative of the Equal Protection Clause are to some extent inapposite.  A second and important difference between this case and other recent cases is that the residency requirement in question is contained in the Constitution of the State…all the other cases dealt with state statutes or local ordinances.”  

Id.
Finally, the court in Clements TA \s "Clements"  concludes “this sort of insignificant interference with access to the ballot need only rest on a rational predicate in order to survive a challenge under the Equal Protection Clause (emphasis added).”  Clements 457 U.S. at 965, 102 S.Ct. 2845. 
California’s constitutional durational residency requirement imposes a one-year waiting period on all those that seek office in the legislature.  The impact on the right to vote in the instant case is no different than the impact on the appellees’ in Clements TA \s "Clements" .  Just like the appellees in Clements could not vote for themselves until they had waited the required amount of time after resigning, so must one who desires to vote for himself as a candidate for the legislature.  

In addition to implicating the right to vote, the case at bar also implicates the right to travel.  Traditionally, the right to travel generally refers to the right to interstate travel, while the case at bar concerns exclusively intrastate travel.  The court should not consider the interference with the right to travel to be any less “insignificant” than the interference with the right to vote; because doing so would elevate the importance of right to travel over the right to vote and there is nothing to suggest such elevation is warranted.  Further, the residency requirement or “waiting period” is not being imposed on the newcomer alone; he is simply joining the cohort that has previously fulfilled the requirement.

D.
The Court Has Used the Anderson Test in Recent Years.


The case of Legislature v. Eu, (1991) 54 Cal.3d 492, 286 Cal.Rptr 283, 816 P.2d 1309 tested the constitutionality of the institution of term limits in California.  

The court relied on the analysis in Anderson v. Celebrezze, (1983) 460 U.S. 780, 103 S.Ct. 1564, 74 L.Ed.2d 547 to uphold a constitutional provision imposing a lifetime ban on legislators once they have completed a maximum number of terms TA \l "Anderson v. Celebrezze, (1983) 460 U.S. 780, 103 S.Ct. 1564, 74 L.Ed.2d 547" \s "Anderson v. Celebrezze" \c 1 .  Id.  The decision in Anderson, written by Justice Stevens, reflects the majority agreement in Clements TA \s "Clements"  that strict scrutiny is no longer the applicable standard.  It also reflects the disagreement between Justices Stevens and Rehnquist that first surfaced in Clements as to the proper methodology when applying the lower standard.

The court considered three separate elements to ascertain the constitutionality of California’s constitutional term limits provision:  “(1) the nature of the injury to the rights affected, (2) the interests asserted by the state as justifications for that injury, and (3) the necessity for imposing the particular burden affecting the plaintiff’s rights, rather than some less drastic alternatives.”  Legislature v. Eu TA \s "Legislature v. Eu" , 54 Cal.3d at 517.


In the first prong, the court considered the incumbent’s right to run for public office and the voters’ right to reelect the incumbent to that office.  Id. at 518.  The court stated that it is “presently unclear under federal law whether and to what extent voters retain a constitutional right to vote for particular candidates such as the incumbent legislature.”  Id. at 519.  


The case at bar is analogous to Legislature v. Eu TA \s "Legislature v. Eu" .  The residency requirement affects the candidates right to run for office and the voters right to elect a candidate.

1. Effect on the Candidate

In their argument, the Respondents in Legislature v. Eu TA \s "Legislature v. Eu"  likened term limits to “to age, integrity, training or residency, which have generally been upheld (emphasis added).”  Id. at 518.  A one-year residency requirement is certainly less onerous than a lifetime ban.  Similarly, the residency requirement applies evenly to all residents regardless of political affiliation, viewpoint, or wealth.


Similar mitigating factors also apply to the instant case.
  First, the candidate in this case is not barred from seeking a seat in the legislature.  Indeed, the Real Party in Interest was an incumbent member of the Assembly who could have run for another term in the Assembly even after he moved to the 14th Senatorial District. (AA p. 121.)  Additionally, he was eligible to run for the open 12th Senatorial District seat until the day he decided to move out of the district to run in the 14th Senatorial District. (AA p. 122.) Second, the Real Party in Interest was eligible to run for any other public office in the State while waiting to fulfill the residency requirement for the 14th District.  Finally, a residency requirement is not a complete barrier to the 14th District office.  


That the Real Party in Interest must wait one year to fulfill an eligibility requirement that he inflicted upon himself by changing senatorial districts is no more onerous and indeed less onerous than if he had decided instead to run as an independent candidate in the 12th Senatorial district of which he was already a resident for one year because to run as an independent candidate he must be unaffiliated with his party for a full 13 months prior to the general election.  Election Code § 8550(f) TA \l "Election Code § 8550(f)" \s "Election Code § 8550(f)" \c 2 .


Finally there is the additional implication on the candidates right to travel.  Again, the right to travel generally refers to the right to interstate travel, while the case at bar concerns exclusively intrastate travel.  The interference with the right to travel is no greater than the impact on the right to vote.  Furthermore, the residency requirement is not being imposed on the newcomer alone; he is simply joining those who have previously fulfilled the requirement.

2. Effect on the Voters


The effect on the voters is, for one-year, virtually identical to the effect on the voters in Legislature v. Eu TA \s "Legislature v. Eu"  except that, in the instant case, the voters still have the future opportunity to vote for a new district resident while the voters are forever denied the opportunity to vote for an incumbent candidate who has served the maximum number of terms.  The court in Legislature v. Eu TA \s "Legislature v. Eu"   mentions Burdick v. Takushi, (1992) 504 U.S. 428, 112 S.Ct. 2059.  The U.S. Supreme Court upheld this 9th Circuit Court decision declaring a total ban on write-in candidates constitutional.  Id.   TA \l "Burdick v. Takushi, (1992) 504 U.S. 428, 112 S.Ct. 2059" \s "Burdick v. T" \c 1 The court in Burdick held “the mere fact that a State’s system ‘creates barriers…tending to limit the field of candidates from which voters might choose…does not of itself compel close scrutiny.”  Id. at 433 (citing Bullock v. Carter, (1972) 405 U.S. 134, 92 S.Ct. 849, 856, 31 L.Ed.2d 92 TA \l "Bullock v. Carter, (1972) 405 U.S. 134, 92 S.Ct. 849, 31 L.Ed.2d 92" \s "Bullock v. Carter" \c 1 .)  The court then applies the lower standard of review found in Anderson v. Celebrezze TA \s "Anderson v. Celebrezze" , (1983) 460 U.S. 780, 434, 103 S.Ct. 1564, 75 L.Ed.2d 547.  

Much like the petitioner in Burdick who claimed “he is entitled to cast and Hawaii required to count a ‘protest vote’ for Donald Duck (citation omitted) and that any impediment to this asserted ‘right’ is unconstitutional,” Id.  Real Party in Interest claimed he is entitled to cast a vote for himself:  the two are analogous.  

3.
Interest of the State

California’s constitutional durational residency requirement was originally six months.  Cal. Const. of 1849, art. VI, § 4 TA \l "Cal. Const. of 1849, art. VI, § 4" \s "Cal. Const. of 1849, art. VI, § 4" \c 7 .  In 1862, the legislature voted to submit to the voters an increase in the residency requirement by overwhelming majorities.
  The voters then ratified the changes on September 3, 1862.  Cal. Const. of 1849, art. VI, § 4, as amended Sept. 3, 1862.  Finally, the one-year residency requirement was retained in 1879 when our current constitution was ratified.  Cal. Const. of 1879 TA \l "Cal. Const. of 1879" \s "Cal. Const. of 1879" \c 7 .  The rationale for the institution of term limits was written into the constitutional provision.  Cal. Const. Art. IV, section 1.5.  We are not as fortunate to have the rationale for the lengthening the residency requirement so preserved for posterity.  While the actual, stated reasons are not easily discernable nearly 150 years later, it would be illogical to think that the residency requirement was lengthened without some reason, debate, public input and support.  A majority of the legislature as well as a majority of voters, in their collective wisdom, decided after a mere 13 years of existence as state that a one-year residency requirement was better suited to their needs as opposed to the nine months that are, arguably, improperly imposed today by the Secretary of State under the formula proffered in the dictum of Johnson v. Hamilton.  (1975) 15 Cal.3d 461, 472 TA \l "Johnson v. Hamilton, (1975) 15 Cal.3d 461" \s "Johnson v. Hamilton" \c 1 .  This one-year residency requirement has remained unchanged and unchallenged until today.  In 150 years, not one legislator has attempted to amend the constitutional provision; including the Real Party in Interest. 

The interests for the institution of term limits are instructive:

The increased concentration of political power in the hands of incumbent representatives has made our electoral system less free, less competitive, and less representative.  The ability of legislators to serve unlimited number of terms, to establish their own retirement system, and to pay for staff and support services at state expense contribute heavily to the extremely high number of incumbents who are reelected. These unfair incumbent advantages discourage qualified candidates from seeking public office and create a class of career politicians, instead of the citizen representatives envisioned by the Founding Fathers. These career politicians become representatives of the bureaucracy, rather than of the people whom they are elected to represent.  To restore a free and democratic system of fair elections, and to encourage qualified candidates to seek public office, the people find and declare that the powers of incumbency must be limited.  Retirement benefits must be restricted, state-financed incumbent staff and support services limited, and limitations placed upon the number of terms which may be served.

Cal. Const. Art. IV, sec 1.5

  The proponents of term limits were primarily interested in ending precisely the type of incumbent machinations present in the instant case.  One could perhaps argue that the people of California might not have felt the need to impose term limits if the constitutional residency requirement had been enforced over that last three decades.  At any point prior to November 2009, the Real Party in Interest could have acquired the necessary residency to fulfill the constitutional requirement and entered the process to run for the 14th District seat.  He chose not to.  The court in Legislature v. Eu TA \s "Legislature v. Eu"  states that “the universal authority is that restriction upon the succession of incumbents serves a rational public policy and that, while restrictions may deny qualified men an opportunity to serve, as a general rule the over-all health of the body politic is enhanced by the limitations on continuous tenure (emphasis added).”  Id. at 520.  It is clear from the lengthening of the residency requirement in 1862, its retention in the Constitution of 1879 and the recent institution of term limits after the Attorney General and Secretary of State refused to enforce the residency requirement for decades, that the over-all health of the body politic and the whole concept of a constitutional republic is precisely the seminal issue in this case.

The interests of the state are clear:  first, promotion of candidate familiarity with the needs and problems of the people he proposes to represent; second, the promotion of familiarity with the character, intelligence and reputation of the candidate and allowing the public to have direct knowledge of the above rather than through reliance on advertising; and third, the preclusion of frivolous or fraudulent candidacies by those more interested in public office than in public service.
  

All of these interests are particularly relevant in a geographically large state like California.  The distance between the northern borders of the state to the southern is over 800 miles and is the equivalent to traveling through 10 or more states on the east coast.  Voters in small states such as New Hampshire are very likely to be familiar with politically active people in the neighboring states of Vermont and Massachusetts because they share important sources of information such as newspapers and areas of broadcast coverage.  Additionally, there is easy access to public documents in the neighboring states to facilitate any sort of research.  Finally, there are shared needs and concerns by people confined to a relatively small geographic area.  By contrast, citizens of Southern California are rarely exposed to the information emanating out of San Francisco much less that originating in Eureka.  A research trip from Eureka to San Diego would entail at least two-days of driving.  The needs and concerns of residents in the wet, mountainous remote areas just south of the Oregon border are dramatically different from the needs and concerns of the arid, urban region just north of the Mexican border.  

Finally, a one-year residency requirement allows for a leveling of the playing field between wealthy, established candidates with large war chests for media advertising and mailings and the average citizen who may be running for office for the first time with far less money to spend and who must rely on attending meetings and being physically present to meet people in order to become known to the general public.  In an area as large as a senate district with close to a million people, a shorter the residency period would magnify the advantages of wealth over intellect and qualification rather than reduce them.

These interests were upheld and affirmed by the Supreme Court in Chimento TA \s "Chimento v. Stark" ,  and Sununu, which considered the questions of seven year residency requirements for Governor and State Senators respectively.  Chimento 353 F.Supp. at 1215, and  TA \l "Sununu v. Stark, (1974) 383 F.Supp. 1287, aff'd, 420 U.S. 958, 95 S.Ct. 1346, 43 L.Ed.2d 435 (1975)" \s "Sununu v. Stark, (1974) 383 F.Supp. 1287, 1292, aff'd" \c 1 Sununu, 383 F.Supp. at  1290.  The court in Sununu stated “It would be presumptuous for this court to engage in judicial hypothesizing in order to hold unconstitutional a provision of the New Hampshire constitution which has been unchallenged since 1784…If the durational residency requirement for State Senator “is to be eliminated, it should be accomplished by the voters through the constitutional amending process.’”  Sununu 383 F.Supp. at 1291 citing Chimento v. Stark TA \s "Chimento v. Stark" , 353 F.Supp. at 1217.  

4. Necessity of Imposing Restrictions


In Legislature v. Eu TA \s "Legislature v. Eu" , the court concluded that the “less drastic alternatives suggested by the petitioners would have been inadequate to accomplish the declared purpose of [term limits] to eliminate the ‘class of career politicians’ that assertedly had been created by virtue of the ‘unfair incumbent advantages’ referred to in that measure.  54 Cal.3d at 523.  The same holds true in the instant case.  The Real Party in Interest is engaging in the very activity that the requirement seeks to curtail.  He was an incumbent member of the Assembly who could have sought a third term in the Assembly.  Additionally, he was constitutionally eligible to run for the 12th Senatorial District seat this election season.  He chose, instead, to run for the 14th when the incumbent suddenly declined to seek reelection.  This the sort of “district shopping” that residency requirements prevent.  Furthermore, only time can allow the type of familiarity that a residency requirement seeks to promote.  

If the court strikes down the constitutional durational residency requirement, presumably there will be no residency requirement.  Real Party in Interest argued that section 201 of the Election Code  TA \l "Election Code § 201" \s "Election Code § 201" \c 2  was intended to “fill the void” resulting from the Secretary of State’s misguided determination that the one-year durational residency provision was unconstitutional. (See RJN Oppo 4, and Exhibit D thereto.)  Section 201 requires one to be a registered voter at the time the nomination papers are filed in order to be eligible to be elected.  But just like the Secretary of State may not rewrite the constitution, neither may the legislature.  The Ninth Circuit Court of Appeals has held that section 201 is unconstitutional as it applies to candidates for the United States House of Representatives “because the states do not have the power to add to or alter the requirements enumerated in the Qualifications Clause.”  Schaefer v. Townsend, (2000) 215 F.3d 1031, 1037-1039, certiorari denied 121 S.Ct. 1225, 532 U.S. 904, 149 L.Ed.2d 136 TA \l "Schaefer v. Townsend, (2000) 215 F.3d 1031, certiorari denied 121 S.Ct. 1225, 532 U.S. 904, 149 L.Ed.2d 136" \s "Schaefer v. Townsend" \c 1 .  Likewise, the Attorney General, Secretary of State or Legislature have no more power to alter the state’s constitutional requirements.  

E.  The One-Year Constitutional Durational Residency Requirement Survives Strict Scrutiny Analysis.

Even if the court deems strict scrutiny is the proper standard, California’s constitutional durational residency requirement was wrongly struck down.  

Assuming, arguendo, that the highest level of scrutiny applies, “the state has the power reserved to it by the Tenth Amendment to the United States Constitution and the compelling interest, to impose eligibility requirements upon those who seek state-elective office.”  Sununu, 383 F.Supp. at 1290 aff'd, 420 U.S. 958, 95 S.Ct. 1346, 43 L.Ed.2d 435 (1975).

There is a compelling interest in a one-year durational residency requirement.  All of the interests listed above are particularly relevant in a state the size of California.  The voters of California decided in 1862 that 6 months was too short to serve their interests and they narrowly tailored the duration of the residency by determining one year was satisfactory.  The people’s wisdom is evidenced by no attempt to change or challenge the provision in over 150 years.  The instant case comes only after a significant lack of enforcement.  Finally, the infringement of rights to vote and travel are indirect and de minimis.  The court in Burdick stated “we have repeatedly upheld reasonable politically neutral regulations that have the effect of channeling expressive activity at the polls…reasonable regulation of elections does not require voters to espouse positions that they do not support; it does require them to act in a timely fashion if they wish to express their views in the voting booth.”  Burdick v. Takushi TA \s "Burdick v. Takushi" , (1992) 504 U.S. 428, 112 S.Ct. 2059.  The Real Party in Interest is not being denied his right to travel or vote; he was simply expected to be timely.


The lower court stated “this Court can conceive of no legitimate reason to treat candidates for statewide office differently than candidates for local office in regard to durational residency requirements.”  The answer was made clear in Justice Stevens’ concurrence in Clements TA \s "Clements" , and the courts in Chimento and Sununu (supra):  the office itself is different.  The office is mandated by the constitution and partially forms one of the three branches of our state government.  The issues considered and voted upon by Senators are weightier with statewide implications.  The people of California have determined that candidates for those offices should have a minimum amount of time in their districts so that they can make informed decisions for a constituency that today is close to 1 million Californians.  The court in Chimento concluded 

“the residency requirement of the New Hampshire Constitution does promote legitimate state interests. It ensures that the chief executive officer of New Hampshire is exposed to the problems, needs, and desires of the people whom he is to govern, and it also gives the people of New Hampshire a chance to observe him and gain firsthand knowledge about his habits and character. While the length of the residency requirement may approach the constitutional limit, it is not unreasonable in relation to its objective. It does not seriously impair the participation of the plaintiff in the election process and has only a negligible impact on the voters' right to have a meaningful choice of candidates for Governor. If the residency requirement for Governor is to be eliminated, it should be accomplished by the voters through the constitutional amending process.”  

353 F.Supp. at 1217.  

Under the arguably impermissible system currently applied by the Secretary of State, based on the California Supreme Court’s holding in Johnson v. Hamilton TA \s "Johnson v. Hamilton" , of setting the residency requirement to thirty days before nomination, the residency requirement could actually be less than six months as in the case of special elections.  It directly contravenes the will of the people and impermissibly adds to the constitutions qualifications clause regardless as to whether the one-year residency requirement violates equal protection.  The people of California expressly rejected such a short residency period.  

The Secretary of State and the lower court rely on cases that generally consider statutory residence requirements for local office and requirements in excess of one year.
 Additionally, they consider cases construing residence requirements for access to voting rights that are well established as fundamental, the infringement of which deserves strict scrutiny by the court.
  

Conclusion

This appeal addresses a material question of constitutional law that is of broad public interest.  It challenges the frequent and widespread practice of disregarding our state’s constitutional durational residency requirements.  This practice is likely to recur in future elections yet evade review due to the short deadlines for printing ballots and the necessity of bringing the issue to court prior to the primary elections while the court still has proper jurisdiction.   


Considering the vast body of state developed case law and the constitutional nature of the residency requirement before the court today, the court must conclude that Article IV, Section 2(c) of the California Constitution does not violate the equal protection under the United States Constitution.  The court must conclude that the interests of the people of the State of California in providing themselves with a reasonable period within which to become familiar with candidates and reasonable period within which candidates can become familiar with the district they seek to represent and to discourage frivolous or fraudulent candidacies and office-shopping by candidates who are more concerned with finding the easiest seat to win rather than serving the public is being served by a one year residency requirement and it is not a violation of equal protection under the United States Constitution.

Accordingly, the Appellant respectfully requests that this Appeals Court reverse the superior court’s judgment and order denying the Writ of Mandate / Prohibition and 1) make a determination that Article IV, section 2(c) of the California Constitution does not violate the Equal Protection Clause of the United States Constitution, 2) determine that the Superior Court erred by not issuing the writ directing the Secretary of State and Attorney General to take the requested actions to enforce Article IV, section 2(c) of the California Constitution and 3) reverse the Superior Court’s order that the Petitioner shall pay Respondents’ and Real Party in Interest’s costs and instead award costs and attorney’s fees to Appellant and 4) any other any other relief that may be just and proper.

Dated:  February 24, 2011

by ____________________________

Certificate of Word Count

(Cal Rules of Court, rules 8.204, 8.490)

The text of this petition consists of 9,023 words as counted by the Microsoft Word version 2000 word-processing program used to generate the petition.

Dated: _________________

_______________________

Heidi Fuller


Appellant, Pro per.





Heidi Fuller


Appellant, Pro per.








� MacDonald v. City of Henderson, (9th D.Nev.1993) 818 F.Supp. 303� TA \s "MacDonald v. City of Henderson" � (One year for city council was rationally related to legitimate governmental objective of increasing potential exposure of candidates to voters and voters' problems.)


� Section 6403 repealed, see now Election Code section 13314.


� Alexander v. Kammer, (1973) 363 F.Supp. 324� TA \l "Alexander v. Kammer, (1973) 363 F.Supp. 324" \s "Alexander v. Kammer" \c 1 � (five year city and two year district for city commissioner);  Wellford v. Battaglia, (1972) 343 F.Supp. 143, aff'd, � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&serialnum=1973111850&fn=_top&sv=Split&tc=-1&pbc=8B3D2FEB&ordoc=1994071406&findtype=Y&db=350&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw" \t "_top" �485 F.2d 1151 (3rd Cir.1973)�� TA \l "Wellford v. Battaglia, (1972) 343 F.Supp. 143, aff'd, 485 F.2d 1151 (3rd Cir.1973)" \s "Wellford v. Battaglia" \c 1 � (five years for mayor); McKinney v. Kaminsky, (1972) 340 F.Supp. 289� TA \l "McKinney v. Kaminsky, (1972) 340 F.Supp. 289" \s "McKinney v. Kaminsky" \c 1 � (five years for county commissioner there is no compelling state interest); Bolanowski v. Raich, (1971) 330 F.Supp. 724� TA \l "Bolanowski v. Raich, (1971) 330 F.Supp. 724" \s "Bolanowski v. Raich" \c 1 � (three years for mayor); Thompson v. Mellon, (1973) 9 Cal.3d 96, 107 Cal.Rptr. 20, 507 P.2d 628� TA \l "Thompson v. Mellon, (1973) 9 Cal.3d 96, 107 Cal.Rptr. 20, 507 P.2d 628" \s "Thompson v. Mellon" \c 1 � (two years for city council); Zeilenga v. Nelson, (1971) 4 Cal.3d 716, 94 Cal.Rptr. 602, 484 P.2d 578� TA \l "Zeilenga v. Nelson, (1971) 4 Cal.3d 716, 94 Cal.Rptr. 602, 484 P.2d 578" \s "Zeilenga v. Nelson" \c 1 � (five years for county supervisor);  Camara v. Mellon, (1971) 4 Cal.3d 714, 94 Cal.Rptr. 601, 484 P.2d 577� TA \l "Camara v. Mellon, (1971) 4 Cal.3d 714, 94 Cal.Rptr. 601, 484 P.2d 577" \s "Camara v. Mellon" \c 1 � (three years for city council); Bay Area Women's Coalition v. City & County of San Francisco, (1978) 78 Cal.App.3d 961, 144 Cal.Rptr. 591� TA \s "Bay Area Women's Coalition v. City & County of San Francisco" � (five years for city board or commission); Cowan v. City of Aspen, (1973) 181 Colo. 343, 509 P.2d 1269� TA \l "Cowan v. City of Aspen, (1973) 181 Colo. 343, 509 P.2d 1269" \s "Cowan v. City of Aspen" \c 1 � (three years for municipal offices); Bird v. City of Colorado Springs, (1973) 181 Colo. 141, 507 P.2d 1099� TA \l "Bird v. City of Colorado Springs, (1973) 181 Colo. 141, 507 P.2d 1099" \s "Bird v. City of Colorado Springs" \c 1 � (five years for city councilman and mayor); Board of Comm'ns of Sarasota County v. Gustafson, (1993) 616 So.2d 1165 (Fla.App.1993)� TA \l "Board of Comm'ns of Sarasota County v. Gustafson, (1993) 616 So.2d 1165 (Fla.App.1993)" \s "Board of Comm'ns of Sarasota County v. Gustafson" \c 1 � (two years for county sheriff); Peloza v. Freas, (1994) 871 P.2d 687� TA \l "Peloza v. Freas, (1994) 871 P.2d 687" \s "Peloza v. Freas" \c 1 � (three years for city council); Wellford v. Battaglia, (1973) 485 F.2d 1151, 1152 (five year for city council); Green v. McKeon, (1972) 468 F.2d 883, 885� TA \l "Green v. McKeon, (1972) 468 F.2d 883" \s "Green v. McKeon" \c 1 �; (two years of city elective office); Lentini v. City of Kenner, (1979) 479 F.Supp. 966� TA \l "Lentini v. City of Kenner, (1979) 479 F.Supp. 966" \s "Lentini v. City of Kenner" \c 1 �, (two years for city council); Brill v. Carter, (1978) 455 F.Supp. 172� TA \l "Brill v. Carter, (1978) 455 F.Supp. 172" \s "Brill v. Carter" \c 1 �, 175 (four years for county council); Alexander v. Kammer, (1973) 363 F.Supp. 324, 327 (in city for five years in city and district for two years); Thompson v. Mellon, (1973) 9 Cal.3d 96, 105-06, 507 P.2d 628, 633, 107 Cal.Rptr. 20, 27 (1973) (two years for city council); Cowan v. City of Aspen, (1973) 181 Colo. 343, 350, 509 P.2d 1269, 1273 (three years for mayor and councilman); Castner v. Clerk of Grosse Pointe Park, (1978) 86 Mich.App. 482, 496, 272 N.W.2d 693� TA \l "Castner v. Clerk of Grosse Pointe Park, (1978) 86 Mich.App. 482, 272 N.W.2d 693" \s "Castner v. Clerk of Grosse Pointe Park" \c 1 �, 698-99 (two years for municipal judge); Phelan v. City of Buffalo, (1976) 54 A.D.2d 262, 269, 388 N.Y.S.2d 469� TA \l "Phelan v. City of Buffalo, (1976) 54 A.D.2d 262, 388 N.Y.S.2d 469" \s "Phelan v. City of Buffalo" \c 1 �, 474 (two years for certain city offices); Henderson v. Fort Worth Ind. School Dist., (1976) 526 F.2d 286, 292-93� TA \l "Henderson v. Fort Worth Ind. School Dist., (1976) 526 F.2d 286" \s "Henderson v. Fort Worth Ind. School Dist." \c 1 � (three years for school board); Mogk v. City of Detroit, (1971) 335 F.Supp. 698� TA \l "Mogk v. City of Detroit, (1971) 335 F.Supp. 698" \s "Mogk v. City of Detroit" \c 1 �, 701 (three years for city revision charter commission); Hall v. Miller, (1979) 584 S.W.2d 51� TA \l "Hall v. Miller, (1979) 584 S.W.2d 51" \s "Hall v. Miller" \c 1 �, 56 (three years for mayor); but see Langmeyer v. State, (1982) 104 Idaho 53, 656 P.2d 114� TA \l "Langmeyer v. State, (1982) 104 Idaho 53, 656 P.2d 114" \s "Langmeyer v. State" \c 1 � (upholding five years county planning & zoning commission); State ex rel. Brown v. Summit County Bd. of Elections, (1989) 46 Ohio St.3d 166, 545 N.E.2d 1256 (1989)� TA \l "State ex rel. Brown v. Summit County Bd. of Elections, (1989) 46 Ohio St.3d 166, 545 N.E.2d 1256 (1989)" \s "State ex rel. Brown v. Summit County Bd. of Elections" \c 1 � (upholding two years for city council); DeHond v. Nyquist, (1971) 65 Misc.2d 526, 530, 318 N.Y.S.2d 650� TA \l "DeHond v. Nyquist, (1971) 65 Misc.2d 526, 318 N.Y.S.2d 650" \s "DeHond v. Nyquist" \c 1 �, 655 (upholding three years for board of education); Stothers v. Martini, (1951) 6 N.J. 560� TA \l "Stothers v. Martini, (1951) 6 N.J. 560" \s "Stothers v. Martini" \c 1 �, 567 (two years for city commissioner reasonable and constitutional.).


� MacDonald v. City of Henderson, (9th D.Nev.1993) 818 F.Supp. 303� TA \s "MacDonald v. City of Henderson" � (One year for city council was rationally related to legitimate governmental objective of increasing potential exposure of candidates to voters and voters' problems.), Howlett v. Salish and Kootenai Tribes, (9th Cir.1976) 529 F.2d 233� TA \s "Howlett v. Salish and Kootenai Tribes" �, 244 (tribal council member was justified by compelling interests.), City of Akron v. Beil, (6th Cir.1981) 660 F.2d 166� TA \l "City of Akron v. Beil, (6th Cir.1981) 660 F.2d 166" \s "City of Akron v. Beil" \c 1 � (city council), Joseph v. City of Birmingham, (6th E.D.Mich.1981) 510 F.Supp. 1319� TA \s "Joseph v. City of Birmingham" � (city commissioner), Brandenberg v. McCellan, (8th E.D.Mo.1977) 427 F.Supp. 943� TA \l "Brandenberg v. McCellan, (8th E.D.Mo.1977) 427 F.Supp. 943" \s "Brandenberg v. McCellan" \c 1 �, 945 (alderman), Russell v. Hathaway, (5th N.D.Tex.1976) 423 F.Supp. 833� TA \l "Russell v. Hathaway, (5th N.D.Tex.1976) 423 F.Supp. 833" \s "Russell v. Hathaway" \c 1 �, 838 (school board member), Daves v. City of Longwood, (11th M.D.Fla.1976) 423 F.Supp. 503� TA \l "Daves v. City of Longwood, (11th M.D.Fla.1976) 423 F.Supp. 503" \s "Daves v. City of Longwood" \c 1 �, 506; Cox v. Barber,(2002) 275 Ga. 415� TA \l "Cox v. Barber,(2002) 275 Ga. 415" \s "Cox v. Barber" \c 1 � (one-year requirement for Public Service Commission rationally related to state’s legitimate interest). Civil Serv. Merit Bd. of Knoxville v. Burson, (1991) 816 S.W.2d 725� TA \l "Civil Serv. Merit Bd. of Knoxville v. Burson, (1991) 816 S.W.2d 725" \s "Civil Serv. Merit Bd. of Knoxville v. Burson" \c 1 � (municipal civil service board), Castner v. City of Homer, (1979) 598 P.2d 953� TA \l "Castner v. City of Homer, (1979) 598 P.2d 953" \s "Castner v. City of Homer" \c 1 �, 956-57  (city office under strict scrutiny), Triano v. Massion, (1973) 109 Ariz. 506� TA \l "Triano v. Massion, (1973) 109 Ariz. 506" \s "Triano v. Massion" \c 1 �, 509 (city councilmen), Wise v. Lentini, 374 So.2d 1286, 1287, cert. denied, 375 So.2d 1182 (La.1979)� TA \l "Wise v. Lentini, 374 So.2d 1286, cert. denied, 375 So.2d 1182 (La.1979)" \s "Wise v. Lentini" \c 1 � (city charter’s requirement were reasonable), Cahnmann v. Eckerty, (1976) 40 Ill.App.3d 180, 181, appeal dismissed, 431 U.S. 934, 97 S.Ct. 2644, 53 L.Ed.2d 252 (1977)� TA \l "Cahnmann v. Eckerty, (1976) 40 Ill.App.3d 180, appeal dismissed, 431 U.S. 934, S.Ct. 2644, 53 L.Ed.2d 252 (1977)" \s "Cahnmann v. Eckerty" \c 1 � (requirement for board of aldermen compelling state interest), Lawrence v. City of Issaquah, (1974) 524 P.2d 1347� TA \l "Lawrence v. City of Issaquah, (1974) 524 P.2d 1347" \s "Lawrence v. City of Issaquah" \c 1 �, 1350 (for city councilman compelling state interest), but see, Bruno v. Civil Serv. Comm'n of Bridgeport, (1984) 472 A.2d 328� TA \l "Bruno v. Civil Serv. Comm'n of Bridgeport, (1984) 472 A.2d 328" \s "Bruno v. Civil Serv. Comm'n of Bridgeport" \c 1 � (one-year requirement for recreational supervisor candidates failed strict scrutiny); Robertson v. Bartels, (2001) 150 F.Supp.2d 691� TA \l "Robertson v. Bartels, (2001) 150 F.Supp.2d 691" \s "Robertson v. Bartels" \c 1 � (one-year requirement violates equal protection under strict scrutiny as applied to General Assembly members affected by redistricting), Headlee v. Franklin County Board of Elections, (1973) 368 F.Supp. 999� TA \l "Headlee v. Franklin County Board of Elections, (1973) 368 F.Supp. 999" \s "Headlee v. Franklin County Board of Elections" \c 1 �, 1004 (village statute requiring one year failed compelling state interest particularly as applied to village where, by reason of annexations within one year prior to election, nearly one-half of the village would be disqualified to hold public office); Marra v. Zink, (1979) 256 S.E.2d 581� TA \l "Marra v. Zink, (1979) 256 S.E.2d 581" \s "Marra v. Zink" \c 1 �, (invalidated a city charter provision requiring members of city council to have been city residents for one year prior to their nomination), Smith v. Evans, (1974) 42 Cal.App.3d 154� TA \l "Smith v. Evans, (1974) 42 Cal.App.3d 154" \s "Smith v. Evans" \c 1 � (one-year requirement for city council violated the candidates’ rights to equal protection but since the election date had passed the issues in the instant case were moot).  


� Sununu v. Stark, (1974) 383 F.Supp. 1287, 1292, aff'd, 420 U.S. 958, 95 S.Ct. 1346, 43 L.Ed.2d 435 (1975)� TA \s "Sununu v. Stark, (1974) 383 F.Supp. 1287, 1292, aff'd" � (upholding seven-year state constitution requirement for state senator); Chimento v. Stark, 353 F.Supp. 1211, 1218, aff'd, 414 U.S. 802, 94 S.Ct. 125, 38 L.Ed.2d 39 (1973)� TA \s "Chimento v. Stark" � (seven-year constitutional requirement for governor promotes legitimate state interests); Walker v. Yucht, (1972) 352 F.Supp. 85, 99� TA \l "Walker v. Yucht, (1972) 352 F.Supp. 85" \s "Walker v. Yucht" \c 1 � (three years in state and one year in the district for state representative under the traditional test does not violate equal protection); Hadnott v. Amos, (1970) 320 F.Supp. 107 (Judge)� TA \l "Hadnott v. Amos, (1970) 320 F.Supp. 107 (Judge)" \s "Hadnott v. Amos" \c 1 �; Gilbert v. State, (1974) 526 P.2d 1131, 1136� TA \l "Gilbert v. State, (1974) 526 P.2d 1131" \s "Gilbert v. State" \c 1 � (state constitution); Griggers v. Moye,(1980) 246 Ga. 578, 581, 272 S.E.2d 262� TA \l "Griggers v. Moye,(1980) 246 Ga. 578, 272 S.E.2d 262" \s "Griggers v. Moye" \c 1 �, 266 (state constitutional provision requiring that a county officer be a county resident for the two years preceding the election is reasonable and constitutional); Hayes v. Gill, (1970) 52 Hawaii 251, 261, 473 P.2d 872, 877 (1970), appeal dismissed, 401 U.S. 968, 91 S.Ct. 1200, 28 L.Ed.2d 319 (1971)� TA \l "Hayes v. Gill, (1970) 52 Hawaii 251, 261, 473 P.2d 872, (1970), appeal dismissed, 401 U.S. 968, 91 S.Ct. 1200, 28 L.Ed.2d 319 (1971)" \s "Hayes v. Gill" \c 1 � (state constitution); White v. Manchin, (1984) 173 W.Va. 526, 318 S.E.2d 470� TA \l "White v. Manchin, (1984) 173 W.Va. 526, 318 S.E.2d 470" \s "White v. Manchin" \c 1 � (one year requirement for state senators serves a compelling state interest); Gilbert v. State, (1974) 526 P.2d 1131 (one year requirement state senator serves compelling interest), State ex rel. Gralike v. Walsh, (1972) 483 S.W.2d 70� TA \l "State ex rel. Gralike v. Walsh, (1972) 483 S.W.2d 70" \s "State ex rel. Gralike v. Walsh" \c 1 �, 76 (state senator), Ammond v. Keating, (1977) 150 N.J.Super. 5� TA \l "Ammond v. Keating, (1977) 150 N.J.Super. 5" \s "Ammond v. Keating" \c 1 �, 9 (one year requirement for state senator compelling state need and was rationally related to legitimate state objectives); Fischnaller v. Thurston County, (1978) 21 Wash.App. 280, 288-89, 584 P.2d 483� TA \l "Fischnaller v. Thurston County, (1978) 21 Wash.App. 280, 584 P.2d 483" \s "Fischnaller v. Thurston County" \c 1 �, 487-88 (upholding five years for office of freeholder to form county home rule charter).


� In Calloway v. Samson, 193 F.Supp.2d 783 (D.N.J. 2002)� TA \l "Calloway v. Samson, 193 F.Supp.2d 783 (D.N.J. 2002)" \s "Calloway v. Samson" \c 1 �, the court did not consider whether a requirement that a person running for city Council reside in the district for a year was facially unconstitutional.  In Robertson v. Bartels� TA \s "Robertson v. Bartels" �, 150 F. Supp.2d 691 (D.N.J.) invalidated a one-year requirement as applied to candidates for the General Assembly who had been affected by redistricting.  And Headlee v. Franklin County Bd. Of Elections, 368 F.Supp. 999 (S.D. Ohio 1973)� TA \l "Headlee v. Franklin County Bd. Of Elections, 368 F.Supp. 999 (S.D. Ohio 1973)" \s "Headlee v. Franklin County Bd. Of Elections" \c 1 � involved a situation where a significant recent annexation had the effect that a nearly one-half of the village would be disqualified to hold public office.  In the following cases the court was construing a requirement in a local ordinance:  Bruno v. Civil Serv. Comm'n of Bridgeport� TA \s "Bruno v. Civil Serv. Comm'n of Bridgeport" �, (1984) 192 Conn. 335, 472 A.2d 328 (recreational supervisor); Marra v. Zink� TA \s "Marra v. Zink" �, (1979) 163 W.Va. 400, 256 S.E.2d 581 (1979) (city charter provision requiring members of city council to have been city residents for one year prior to their nomination); Smith v. Evans� TA \s "Smith v. Evans" �, (1974) 42 Cal.App.3d 154, 116 Cal.Rptr. 684 (one-year residence requirement for city council violated the candidates’ rights to equal protection; but that since the election date had passed, the issues in the instant case were moot).





  


� In an earlier case, the court applying strict scrutiny held a one-year durational residency requirement on candidates for tribal council member was justified by “compelling interests.”  Howlett v. Salish and Kootenai Tribes� TA \s "Howlett v. Salish and Kootenai Tribes" �, (1976) 529 F.2d 233, 242-44.  


� See Hicks v. Miranda, (1975) 422 U.S. 332, 95 S.Ct. 2281, 45 L.Ed.2d 223� TA \l "Hicks v. Miranda, (1975) 422 U.S. 332, 95 S.Ct. 2281, 45 L.Ed.2d 223" \s "Hicks v. Miranda" \c 1 � “’votes to affirm summarily, and to dismiss for want of a substantial federal question, it hardly needs comment, are votes on the merits of a case [and] lower courts are bound by summary decisions by this Court ‘until such time as the Court informs (them) that (they) are not’” (citations omitted).


� See also Sununu v. Stark, (1974) 383 F.Supp. 1287, aff'd mem. 420 U.S. 958, 95 S.Ct. 1346, 43 L.Ed.2d 435 (1975)� TA \s "Sununu v. Stark, (1974) 383 F.Supp. 1287, 1292, aff'd" �.


� See also Chimento v. Stark� TA \s "Chimento v. Stark" �, (1973) 353 F.Supp. 1211,  (aff’d 414 U.S. 802, 94 S.Ct. 125, 38 L.Ed.2d 39) 


� 26 to 8 in the Senate, The Journal of the Senate During the Thirteenth Session of the Legislature of the State of California 1862, Pp. 259-260, and 60 to 2 in the Assembly, The Journal of the Assembly During the Thirteenth Session of the Legislature of the State of California 1862, Pp. 500-501.


� See Sununu v. Stark, (1974) 383 F.Supp. 1287, aff'd mem. 420 U.S. 958, 95 S.Ct. 1346, 43 L.Ed.2d 435 (1975) (“The three principal state interests served by the durational residency requirement are: first, to ensure that the candidate is familiar with his constituency; second, to ensure that the voters have been thoroughly exposed to the candidate; and third, to prevent political carpetbagging”). 


� Citing Zeilenga v. Nelson� TA \s "Zeilenga v. Nelson" �, (1971) 4 Cal.3d 716 (five years for county supervisor), Thompson v. Mellon� TA \s "Thompson v. Mellon" �, (1973) 9 Cal.3d 96 (city charter requiring two year residence requirement unconstitutional), Johnson v. Hamilton� TA \s "Johnson v. Hamilton" �, 15 Cal.3d 461, 468 (city charter provisions requiring a one-year residence unconstitutional), Camara v. Mellon� TA \s "Camara v. Mellon" �, (1971) 4 Cal.3d 714 (three years for city council).


� Citing Dunn v. Blumstein, 405 U.S. 330 (right to vote), Young v. Gnoss, 7 Cal.3d 18 (right to vote), Reynolds v. Sims, 377 U.S. 533, 562 (right to vote).
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