IN THE UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF TENNESSEE

Civil Division

GREEN PARTY OF TENNESSEE,

)

 

CONSTITUTION PARTY OF TENNESSEE
)






Plaintiffs
) 
Case No.:  

Vs.






)
 








)

TRE HARGETT in his official capacity
  
)

as Tennessee Secretary of State, and MARK
)

GOINS, in his official capacity as Coordinator
)

of Elections for the State of Tennessee

)

______________________________Defendant___)

COMPLAINT
COME NOW, Plaintiffs GREEN PARTY OF TENNESSEE and CONSTITUTION PARTY OF TENNESSEE and sue Defendants TRE HARGETT, Tennessee Secretary of State, and MARK GOINS, Coordinator of Elections for the State of Tennessee, and say:

Action and Jurisdiction:

1 This is an action for legal and equitable relief pursuant to 42 U.S.C. §1983 for violation of Plaintiffs rights under the First and Fourteenth Amendments of the United States Constitution and for violation of the “Elections Clause” of Article 1, Section 4, of the United States Constitution,

2 This Court has jurisdiction pursuant to 28 U.S.C. §1331 and §1367.
Parties:

3 The GREEN PARTY OF TENNESSEE is a political organization in Tennessee desiring to be a “qualified” party for purposes of nominating candidates for political office.

4 The CONSTUITUTION PARTY OF TENNESSEE is a political organization in Tennessee desiring to be a “qualified” party for purposes of nominating candidates for political office.

5 Defendant TRE HARGETT is the Secretary of State of Tennessee. 

6 Defendant MARK GOINS is the Coordinator of Elections in the office of the Tennessee Secretary of State.
7 Plaintiffs have been required to engage an attorney to represent them in this matter and have agreed to compensate him for his services.

COUNT I:

11. TCA §2-1-104(a)(24) defines a “recognized minor party” as”
“any group or association that has successfully petitioned by filing with the coordinator of elections a petition which shall conform to requirements established by the coordinator of elections, but which must at a minimum bear the signatures of registered voters equal to at least two and one-half percent (2.5%) of the total number of votes cast for gubernatorial candidates in the most recent election of governor, and on each page of the petition, state its purpose, state its name, and contain the names of registered voters from a single county;”

12. No minor party has qualified for ballot access in Tennessee since 1968.
13. TCA §2-13-107(a) provides that:
“To be recognized as a minor party, a petition as required in § 2-1-104 must be filed no later than twelve o'clock (12:00) noon on the qualifying deadline as established in § 2-5-101(a)(1) in the office of the coordinator of elections. The petition shall be accompanied by the name and address of the person or the names and addresses of the members of the group or association filing the petition to form the minor political party.”
14. TCA §2-5-101(a)(1) provides that:
“Independent and primary candidates for any office to be filled at the regular November election for which a primary is required to be held at the regular August election shall qualify by filing such candidates' nominating petitions no later than twelve o'clock (12:00) noon, prevailing time, on the first Thursday in April.”
15. TCA §2-1-102 provides, in relevant part that:
The purpose of this title is to regulate the conduct of all elections by the people so that...:


(4) Maximum participation by all citizens in the electoral process is encouraged.”

16. Article 1, Section 4, of the United States Constitution, commonly referred to as the “Elections Clause,” provides, in relevant part, that: 

“The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof;”

17. With respect to elections to federal offices, only the Tennessee legislature has authority to establish the requirements for minor parties to be able to nominate candidates.
COUNT I-A:
18. Plaintiffs incorporate by reference the allegations in paragraphs 1. through 17. and further allege as follows:
19. Tennessee holds its primary elections in August.
14. The minor party petition filing deadline established by the TCA is approximately four months before the date of primary elections.

15. The State of Tennessee has no legitimate, compelling interest in requiring minor parties to file their petitions four months before the primary elections.
16. The minor party filing date established by the Tennessee Code imposes an unjustifiable burden on new minor parties.
17. The burden imposed on new minor parties outweighs any interest the State may have in requiring new minor parties to file their petitions in April.
18. Limitations on access to the ballot by new minor parties limits voter choice and reduces voter participation in the electoral process. 
19. WHEREFORE, Plaintiffs ask that the court enter a judgment:

 (A) Finding that the filing dates established by TCA §2-3-107(a) and TCA §2-5-101(a)(1) impose an unconstitutional burden on minor parties, 
 (B) Finding that the combined effect of TCA §§2-1-104(24), 2-3-107(a) and TCA §2-5-101(a)(1) unconstitutionally deny new minor parties the ability to obtain the status of  a “recognized minor party.”
 (C) Enjoining the Secretary of State from enforcing the filing dates established by TCA §2-3-107(a) and TCA §2-5-101(a)(1) and signature requirements of . TCA §2-1-104(24)
 (D) Directing that the GREEN PARTY OF TENNESSEE and the CONSTUITUTION PARTY OF TENNESSEE be deemed “Recognized minor parties”

 (E) Awarding Plaintiffs their attorney’s fees and costs. 

COUNT I-B:

20. Plaintiffs incorporate by reference the allegations in paragraphs 1. through 17. and further allege as follows:

21. TCA §2-1-104(a)(24) delegates to the Coordinator of Elections the power to establish the requirements for minor party petitions.
22. TCA §2-1-104(a)(24): 
 (A) Does not delineate the general policy underlying the delegation of powers to the Coordinator of Elections.
 (B) Does not articulate clearly defined standards for the exercise of the delegated powers by the Coordinator of Elections. 
 (C) Does not define the boundaries of the powers and authority delegated to the Coordinator of Elections.
23. TCA §2-1-104(a)(24) establishes the minimum requirements for minor party petitions and, by its terms, grants the Coordinator of Elections the power to establish minor party petition requirements in addition to those established by TCA §2-1-104(a)(24).
24. TCA §2-1-104(a)(24) does not preclude the Coordinator of Elections from establishing signature requirements in excess of those that satisfy constitutional standards.
25. WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (A) Finding that TCA §2-1-104(a)(24) is unconstitutionally vague
 (B) Finding that TCA §2-1-104(a)(24) violates the non-delegation.
 (C) Finding that TCA §2-1-104(a)(24) unconstitutionally delegates a uniquely legislative power to the Coordinator of Elections.
 (D) Enjoining the Coordinator of Elections from exercising any discretionary powers to reject any petitions filed by Plaintiffs.
 (E) Awarding Plaintiffs their attorney’s fees and costs. 

COUNT II:

26. Plaintiffs incorporate by reference the allegations in paragraphs 1. through 25 and further allege as follows:

27. Tennessee holds its primary election in August.
28. The filing deadline for party candidates for offices to be voted on in the primary election is more than four months before the primary election.

29. The State has no compelling interest in requiring minor party candidates to file their nominating petitions more than 120 days before the primary election.

30. The requirements of TCA §2-5-101(a)(1) impose an unjustifiable burden on minor party candidates.
31. The burden imposed on minor party candidates outweighs any interest the State may have in requiring minor party candidates to file their petitions in April.
32. WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (A) Finding that the filing dates established by TCA §2-5-101(a)(1) impose an unconstitutional burden on minor party candidates, 
 (B) Enjoining Defendants from enforcing TCA §2-5-101(a)(1) as it applies to the candidates of minor parties.
 (C) Awarding attorney’s fees and costs. 

Count III

33. Plaintiffs incorporate by reference the allegations in paragraphs 1. through 32 and further allege as follows:

34. TCA §2-13-202 requires all political parties to nominate their candidates for Governor, the state general assembly, United States senator; and the United States house of representatives through primary elections. 

35. Minor parties rarely have more than one candidate for any office.

36. Tennessee’s primary elections are “open” and permit any voter, regardless of party preference to vote in the primary for the candidates of any party.

37. Tennessee’s “open” primary system precludes minor parties from limiting participation in their primaries to voters who share the party’s philosophy. 

38. TCA §2-13-203 permits political parties to nominate candidates for offices other than those enumerated in TCA §2-13-202 by “any method authorized by the rules of the party.”
39. Requiring recognized minor parties to nominate their candidates for the offices specified in TCA §2-13-202 in primary elections imposes a severe burden on the party and its candidates. 

40. Requiring recognized minor parties to nominate their candidates for the offices enumerated in TCA §2-13-202 through primaries, and only through primaries, is not necessary to serve any legitimate state purpose.
41. The Tennessee Code does not permit minor parties to opt out of primaries and select their candidates in accordance with the rules of the party. 

42. Allowing minor parties to select their candidates in accordance with their own rules and regulations represents a less restrictive means for selecting candidates that mandatory participation in primary elections.
43. The burden imposed on minor parties by the requirement that they nominate their candidates through primary elections outweighs any interest the State may have in requiring minor parties to nominate their candidates through primary elections.
44. WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (A) Finding that Tennessee’s requirement that “recognized minor parties” nominate all of their candidates through primary elections is unconstitutional and, 
 (B) Awarding attorney’s fees and costs. 
COUNT IV:

45. Plaintiffs incorporate by reference the allegations in paragraphs 1. through 44 and further allege as follows:

46. TCA §2-5-208(d)(1) provides that:

(1) “Notwithstanding any other provision of this chapter or this title, on general election ballots, the name of each political party having nominees on the ballot shall be listed in the following order: majority party, minority party, and recognized minor party, if any. The names of the political party candidates shall be alphabetically listed underneath the appropriate column for the candidate's party. A column for independent candidates shall follow the recognized minor party, or if there is not a recognized minor party on the ballot, shall follow the minority party, with the listing of the candidates' names alphabetically underneath.”

47. The candidate whose name appears first in the ballot listing has an advantage over all other candidates.

48. TCA §2-5-208(d)(1) requires that the names of minor party candidates be listed on the ballot below the candidates of major parties.  

49. TCA §2-5-208(d)(1) favors the candidates of the major parties over the candidates of minor parties. 

50. TCA §2-5-208(d)(1) favors the candidates whose last name happens to begin with a higher letter in the alphabet.
51. No state interest in served by giving priority ballot placement to the candidates of major parties.

52. No state interest in served by giving priority ballot placement to the candidates whose last name happens to begin with a higher letter in the alphabet.
53. WHEREFORE, Plaintiffs ask the Court to enter its Order and Judgment: 

 (A) Finding Tennessee’s practice of giving major party candidates priority in ballot placement is unconstitutional as a violation of Equal Protection.

 (B) Striking TCA §2-5-208(d)(1).

 (C) Award Plaintiffs attorney’s fees and costs.
 (D) Granting Plaintiffs such other and further relief as to which they may be entitled and which the Court may deem equitable and just. 

Dated this _________ day of __________, 2011.

GREEN PARTY OF TENNESSEE, and CONSTITUTION PARTY OF TENNESSEE, Plaintiffs
DARRELL L. CASTLE (#6863)

DARRELL CASTLE & ASSOCIATES PLLC

Counsel for Plaintiffs

______________________________

4515 Poplar Avenue, Suite 510

Memphis, TN 38117

(901) 327-2100

Fax-(901) 458-9443

Email: dlc25861@aol.com
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