IN THE DISTRICT COURT FOR THE SECOND JUDICIAL DISTRICT

NEW MEXICO

Civil Division

HERBERT WHITAKER, CRAIG HARRIS, 
)

DONALD HILLIS  and GREEN PARTY OF
)

NEW MEXICO




)





Plaintiffs
)

Vs.






)          Case No.:  CV-2010-13274







)

MARY HERRERA, Individually and in her 
)


official capacity as New Mexico Secretary of
)

State.






)






Defendant
)
__________________________________________)

MOTION FOR JUDGMENT ON THE 

PLEADINGS OR SUMMARY JUDGMENT

COME NOW, Plaintiffs HERBERT WHITAKER, CRAIG HARRIS, DONALD HILLIS and GREEN PARTY OF NEW MEXICO and file this motion for judgment on the pleading (or in the alternative, summary judgment) and say:

The following facts are established by the cited provisions of the New Mexico Election Code:

1. NMSA §1-8-33(B)-(C) establishes the nominating petition signature requirements for major party candidates desiring to participate in the primary election.
 

2. Pursuant to NMSA §1-8-33(B), candidates for statewide office or for U.S. Representative are required to submit signatures numbering the greater of:

 (A) Two percent  of the total vote of the candidate's party in the state or congressional district in the preceding primary election, OR
 (B) The following number of registered voters: for statewide offices, two hundred thirty (230) voters and for congressional candidates, seventy-seven (77) voters.  
3. Pursuant to NMSA §1-8-33(c), candidates for all other offices are required to submit signatures numbering the greater of:

 (A) Three percent of the total vote of the candidate's party in the district or division, OR

 (B) The following number of  registered voters:  for metropolitan court and magistrate courts, ten (10) voters; for the public regulation commission, fifty (50) voters; for the public education commission, twenty-five (25) voters; for state representative, ten (10) voters; for state senator, seventeen (17) voters; and for district attorney and district judge, fifteen (15) voters.
4. The alternative minimum number of petition signatures prescribed by NMSA §1-8-33(B)-(C) establish the number of signatures sufficient to satisfy the “modicum of support” required by the State to obtain ballot access.

5. The State cannot constitutionally impose petition signature burdens greater than the minimum number needed to satisfy its interest in requiring candidates to show a modicum of support as a precondition to ballot access.

6. The alternative minimum number of petition signatures prescribed by NMSA §1-8-33(B)-(C) are the same for the candidates of all major parties.

7. The alternative greater number of petition signatures prescribed by NMSA §1-8-33(B)-(C) impose different signature requirements on the candidates of different parties seeking the same office.
8. NMSA §1-8-2(B)-(C) require minor party nominations to be filed on the twenty-first day after the primary election.
9. Prior to 2007, NMSA §1-8-2(B)-(C) requires minor party nominations to be filed on the second Tuesday of July.
10. NMSA §1-8-52(A) requires Independent candidates to file their nominating papers on the day following the primary election
11. Prior to 2005, NMSA §1-8-52(A) required Independent candidates to file their nominating papers on second Tuesday of July.
12. NMSA §1-12-19.1 requires Write-In candidates to file their declaration of intent on the day following the primary election
13. Prior to 2009, NMSA §1-12-19.1 required Write-In candidates to file their declaration of intent 63 days before to election.
14. NMSA §1-7-4(A) provides that:

“Each political party shall file its rules and regulations within thirty days after its organization and no later than the first Tuesday in April before any election in which it is authorized to participate.”

15. The New Mexico Election Code does not define the term “organization” as used in NMSA §1-7-4(A). 
16. In the absence of a definition of the term “organization” as used in NMSA §1-7-4(A), political parties are unable to determine when their rules and regulations must be filed.
17. NMSA §1-7-2(A) require new political parties to file “qualifying” petitions containing the number of signatures prescribed therein at the same time they file their rules and regulations.
18. The thirty days between the date a new political party is organized and the time it must file its rules and regulations and “qualifying” petitions is an unconstitutionally short period for signature collection.
19. NMSA §1-10-8.1(A) provides that:

“The order of preference for position on the ballots of the candidates of political parties in the general election shall be determined by lot at the time and in the manner prescribed by the secretary of state.”

20. Only “political parties” are entitled to have the ballot position of their candidates determined “by lot.”

21. NMSA §1-2-1(A) designates the Secretary of State as the “chief election official of the state” with the power to:
(1) obtain and maintain uniformity in the application, operation and interpretation of the Election Code [Chapter 1 NMSA 1978] 
22. NMSA §1-2-1(A)(1) does not define the terms “uniformity,” “application,” :operation” or “interpretation.” 

23. NMSA §1-2-1 does not delineate the general policy underlying the purported “delegation” to the Secretary.
24. NMSA §1-2-1 does not articulate intelligible standards for the Secretary’s exercise of the “delegated” authority.
25. NMSA §1-2-1 does not fix the boundaries of the powers “delegated” to the Secretary.

On the foregoing facts, Plaintiffs are entitled to judgment as a matter of law.

MEMORANDUM OF LAW:

Standard Governing State Burdens

on Candidates and Minor Parties


“A state must have a compelling interest in the restrictions it imposes on ballot access in order for these restrictions to withstand constitutional scrutiny.” New Alliance Party of Ala. v. Hand, 933 F.2d 1568, 1573 (11th Cir. 1991) (Emphasis added).  When a state promulgates a regulation that imposes a burden on individuals' rights, that regulation will only be upheld if it is "narrowly drawn to advance a state interest of compelling importance."   Norman v. Reed,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1992022716&ReferencePosition=705"
 502 U.S. 279, 289, 112 S.Ct. 698, 705, 116 L.Ed.2d 711 (1992). That is, as the Supreme Court explained in Illinois Elections Board v. Socialist Workers Party, 440 U.S. 173, 185, 99 S. Ct. 983, 59 L. Ed. 2d 230 (1979), “even when pursuing a legitimate interest, a State may not choose means that unnecessarily restrict constitutionally protected liberty,'" and that a State must "adopt the least drastic means to achieve [its] ends."
 

The general analytical framework for evaluating constitutional challenges to state election laws was articulated by the Supreme Court in Anderson v. Celebreze, 460 U.S. 780, 103 S.Ct. 1564, 75 L.Ed.2d 547 (1983). As explained in Anderson:

“[The court] must first consider the character and magnitude of the asserted injury to the rights protected by the First and Fourteenth Amendments that the plaintiff seeks to vindicate. It then must identify and evaluate the precise interests put forward by the State as justifications for the burden imposed by its rule. In passing judgment, the Court must not only determine the legitimacy and strength of each of those interests; it also must consider the extent to which those interests make it necessary to burden the plaintiff's rights. Only after weighing all these factors is the reviewing court in a position to decide whether the challenged provision is unconstitutional.” 460 U.S. at 789, 103 S.Ct. 1570

A court is not required to accept at face value any justification the state may give for its practices.  Rather, 
 (A) The court must determine that the problem being addressed is real
 and that the existance of the problem is demonstrated by actual evidence that the problem is real.
 
 (B) The court must determine that the state’s offered justification for its practice is real and not merely a pretextual justification for its practices
. 
 (C) The court must find that the state action actually solves the problem
. That is, a state practice that imposes a burden without solving the problem it is intended to address is unconstitutional

It is also important to recognize that burdens on ballot access must be weighed based the aggregate effect to the provisions of the Election Code when considered as a whole.


In this case, deference to any argument the Secretary may offer with respect to the issues raised herein is inherently suspect because the challenged provisions of the Election Code do more to protect the vested interests of the legislators, and the parties they represent, than to benefit the people of New Mexico and the voters who are in desperate need of ballot choices.
  None of the state actions challenged herein are a supported by a state interest sufficient to satisfy the Anderson test.
COUNT I:

NEW MEXICO’S CANDIDATE PETITION SIGNATURE 

REQUIREMENTS ARE UNCONSTITUTIONALLY DISCRIMINATORY:

The Supreme Court has long recognized that states have an interest in limiting the size of the ballot, avoiding voter confusion, and protecting the integrity of the elections process. Lubin v. Panish, 415 U.S. 709, 714, 94 S.Ct. 1315, 1319, 39 L.Ed.2d 702 (1974). Accordingly, states are permitted to require a certain number of signatures on a petition to demonstrate a modicum of public support. Jenness v. Fortson, 403 U.S. 431, 442, 91 S.Ct. 1970, 1976, 29 L.Ed.2d 554 (1971).   However, once a state has determined the number of signatures needed to satisfy its “modicum of support” requirement, it is not permitted to impose a greater burden on parties or candidates.  

The courts have specifically held that it is unconstitutional for a state to establish different petition requirements for different candidates seeking the same office. See Gjersten v. Board of Election Comm'rs, 791 F.2d 472 (7th Cir. 1986) (Holding unconstitutional a statute requiring different numbers of signatures for candidates for the same or similar offices.); Rockefeller v. Powers, 909 F. Supp. 863 (E.D. N.Y. 1995) (Striking petition requirement that discriminated between candidate for the same office based on the different numbers of registered voters of the candidates party in different districts.).  See also Bullock v. Carter, 405 U.S. 134, 148, 31 L. Ed. 2d 92, 92 S. Ct. 849 (1972)  (finding no justification for filing fees in party primary where "candidates for offices requiring statewide primaries are generally assessed at a lower rate than candidates for local offices"). 
New Mexico Imposes Unconstitutional Petition 
Requirements on Independent Candidates: 

Independent candidates occupy a special place in the political and electoral process.  As was stated in Storer v. Brown, 415 U.S. 724, 745-46, 39 L. Ed. 2d 714, 94 S. Ct. 1274 (1973):

"[T]he political party and the independent candidate approaches to political activity are entirely different and neither is a satisfactory substitute for the other. A new party organization contemplates a statewide, ongoing organization with distinctive political character. Its goal is typically to gain control of the machinery of state government by electing its candidates to public office. ”

On the other hand, Independent candidates are, as a general rule, one-time participants in the electoral process.  As the court explained in Cromer v. South Carolina, 917 F.2d 819 (4th Cir.  1990), independent candidates respond to “newly emerging issues” and to “shifts in positions” by parties and their candidates and to “moral or ethical or mental or physical collapses of party candidates.”  Id. at 823.  Based on these considerations, which stimulate independent candidacies, the court concluded that state must necessarily make ballot access by independent candidates less restrictive than the burdens imposed on minor party candidates.  Specifically, the court explained: 

“[A]s between new (third) party candidacies and independent candidacies, independent candidacies must be accorded even more protection than third party candidacies. This flows from the states' heightened interest in regulating the formation of new parties having the potential not possessed by independent candidacies for long-term party control of state government, in combination with the peculiar potential that independent candidacies have for responding to issues that only emerge during or after the party primary process. (Citations omitted) Id. at 823 
The courts have specifically held that states cannot impose greater burdens on Independent candidates than it imposes on minor parties.   In Citizens to Establish a Reform Party v. Priest, 970 F.Supp. 690, 699 (E.D. Ark. 1996), the court held that the Equal Protection Clause of the Fourteenth Amendment requires that the number of signatures required of new parties seeking recognition be the same as the number (10,000) required of independent candidates seeking ballot access.  That is, the court held that if 10,000 signatures are sufficient to demonstrate a modicum of support for an independent candidate, then 10,000 signatures are also sufficient to demonstrate a modicum of support for a new political party
.  The corollary to this proposition is that New Mexico cannot impose greater burdens on Independent candidates than it imposes on minor parties or their candidates.  However, this is exactly what New Mexico does.  Specifically:

For the 2010 general election, a minor party had to collect 4,148 signatures to qualify to have its candidates on the ballot, and its candidate for U.S. Representative for Congressional district one had to file petitions containing 3,035 signatures.  However, an independent candidate for U.S. Representative for Congressional district one had to file petitions containing 6,320 signatures
.  That is, an independent had to collect more than twice as many signatures as a minor party candidate seeking the same office.
Concededly, the minor party candidate was seeking to represent a “qualified” party, so one might be tempted to argue that a lower individual signature requirement is justified.  However, consider the following:  

For the 2008 general election, a minor party had to collect only 2,796 signatures to qualify to have its candidates on the ballot, and its candidate for U.S. Representative for Congressional district one had to file petitions containing 2,107 signatures.  However, an independent candidate for U.S. Representative for Congressional district one had to file petitions containing 6,320 signatures
.  That is, in 2008, an independent had to collect more signatures that would have been required to qualify both a new minor party and its candidate
.

Part of the explanation for these absurdly inconsistent results may be found in the fact that New Mexico is the only state in the nation to require minor parties and their candidates to independently qualify for the ballot. While there is no statutory basis for this dual-qualification system, it is what the Secretary of State has established
.

Anderson requires the court to weigh the state’s interest against the burden imposed on Independent candidates.  In this case, Anderson compels the conclusion that the New Mexico  ballot access schema is unconstitutional as to Independent candidates because: (a) New Mexico imposes its greatest (by far) ballot access signature burden on Independent candidates and (b) there is no conceivable State interest that justifies the extraordinary burden imposed on Independent candidates. 

The Election Code Unconstitutionally Requires Major

Party Candidates to Collect More Signatures than are

Required to Satisfy It’s “Modicum of Support” Standard:

NMSA §1-8-33(B)-(C) establish the following minimum signature requirements: for statewide offices, two hundred thirty voters; for congressional candidates, seventy-seven voters; for metropolitan court and magistrate courts, ten voters; for the public regulation commission, fifty voters; for the public education commission, twenty-five voters; for state representative, ten voters; for state senator, seventeen voters; and for district attorney and district judge, fifteen voters.  However, these statutes go on to require that candidates file petition signatures numbering the greater of (a) the minimum number established by statute or (b) the number calculated by reference to the prior election.  


The fact that NMSA §1-8-33(B)-(C) establish a minimum number of signatures that will satisfy the states “modicum of support” standard means that any greater signature requirement imposes a greater burden than in necessary to achieve a legitimate state interest.  This violates the “least restrictive means” test for constitutionality.  Inasmuch as the state has established a minimum number of signatures that satisfy its own “modicum of support” standard, it cannot constitutionally impose a greater burden on candidates by making them collect a greater number of signatures
.  This conclusion is supported by the Tenth Circuit’s holding in Blomquist v. Thomson, 739 F.2d 525 (10th Cir. 1984) where the court held that Wyoming could not justify it’s 8,000 signature petition requirement to qualify new political parties after having agreed (in a settlement with the plaintiff) that 1,300 satisfy its interests in requiring candidates to show a modicum of support.

Moreover, while the statutory minimum is the same for all major parties, the over-riding “greater of” provisions creates different signature requirements for different candidates based on their party affiliation.  

The Election Code distinguishes between major and minor parties [See NMSA §1-1-9, defining “minor” and “major” parties] and has separate provisions governing ballot access by candidates of different classes of parties.  NMSA §1-8-33(B)-(C) applies to all major parties, and all major parties are entitled to be treated equally.  In imposing different “alternative” petition signature requirements on the candidates of different major parties, NMSA §1-8-33(B)-(C) violate principles of equal protection
. Accordingly, the disparate treatment of candidates of different major parties is unconstitutional.

Anderson requires the court to weigh the state’s interest against the burden imposed on candidates.  Having established, by statute, the minimum number of petition signatures needed to satisfy its interest in assuring that candidates demonstrate a “modicum of support,” the State cannot conceivably justify requiring any candidates to collect a greater number of signatures.

WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (A) Finding that NMSA §1-8-33(B)-(C) are unconstitutional because:

(1) They impose greater burdens on candidates than are necessary to serve a legitimate state interest.

(2) They violate the Equal Protection Clause by imposing different burdens on similarly situated major party candidates seeking the same office.
 (B) Striking the portions of NMSA §1-8-33(B)-(C) that impose greater signature requirements on candidates than the minimum specified number of signatures. 

 (C) Awarding attorney’s fees and costs.

COUNT II:

NEW MEXICO’S FILING DEADLINES FOR MINOR PARTIES,

MINOR PARTY CANDIDATES AND INDEPENDENT 

CANDIDATES ARE UNCONSTITUTIONAL


In 2005, the filing date for Independent candidates [established by NMSA §1-8-52(A)] was moved from the second Tuesday of July to the day following the primary election in June; in 2007 the filing date for minor party candidates [established by NMSA §1-8-2(B)-(C)] was moved from the second Tuesday of July to 21 days after the primary election in June
, and in 2009 the filing date for write-in candidates [established by NMSA §1-12-19.1] was changed from 63 days before to election to the day after the primary
.  There is no evidence in the legislative record, or the files of the Secretary of State, that there was any serious problem with the July filing dates.  Because there is no compelling State interest that is served by this increased burden on candidates, the June filing dates are unconstitutional.  See New Alliance Party of Ala. v. Hand, 933 F.2d 1568 (11th Cir. 1991) (Holding that Alabama’s April filing date for candidates, was unconstitutional because the state had previously had a July filing date and there was no evidence that the July date causes any problems that justified increasing the burden on candidates by moving the filing date to earlier in the election cycle.)

As the Tenth Circuit held in Hagelin for President Comm. v. Graves, 25 F.3d 956, 959 (10th Cir. 1994):  

“A filing deadline that falls unequally on independent candidates impinges, by its very nature, on associational choices protected by the First Amendment. It discriminates against those candidates and--of particular importance--against those voters whose political preferences lie outside the existing political parties." Citing Anderson, 460 U.S. at 793-94.  
Because the new June filing date for independent candidates is three weeks before the filing deadline for minor party candidates, it is unconstitutional under Graves.

Even the previously used July filing date is constitutionally suspect because it is far earlier than is necessary to achieve any reasonable state interest.  Consider, for example, the fact that, pursuant to NMSA §1-10-4, the county clerks are required to prepare ballots 53 days before the general election.  Therefore, as long as the names of candidates are established by the 52nd day before the general election, all state interests are satisfied
.


The only justification for any filing date is that the Secretary must have adequate time to perform required administrative functions in time for ballots to be prepared, and the State must justify any greater burden on candidates (e.g. any earlier filing date).


It is also significant that NMSA §1-8-8 permits “qualified” parties to add a candidate to the ballot if, after the date of the primary election, a vacancy occurs by reason of, for example, the death or resignation of the officeholder.  However, the Election Code does not contain any provision permitting an Independent candidate or a Write-In candidate to gain ballot inclusion to fill such a newly vacant office.  In this respect, the Election Code discriminates against all potential candidates who are not members of “qualified” parties.

The fact that the filing date for Write-In candidates comes before the filing date for minor party candidates also presents a problem.  Specifically, this early filing requirement for Write-in  candidates precludes a minor party candidate who does not collect sufficient signatures to satisfy the requirements of NMSA §1-8-2(B)-(C) from becoming a Write-in candidate.  Even if, when considered separately, the filing dates for Independent candidates and minor party candidates could be found to be individually constitutional, their combined effect on the ballot access rights of a candidate who is unable to obtain ballot access as a minor party candidate, and wishes to be a write-in candidate, is unconstitutional.

Lastly, it is important to note that the final candidates the Republican and Democratic cannot be known until after the primary elections.  However, knowledge of who the Republicans and Democrats select in their primaries is a significant determinant of whether a minor party wants to offer an alternative and whether an Independent candidate wants to run
.  Even under prior law, minor party candidates and Independent candidates had to file their petitions less than six (6) weeks after the primary election, but six weeks is not a constitutionally sufficient time to collect petition signatures.  

Anderson requires the court to weigh the state’s interest against the burden imposed on Independent and Write-In candidates.  Requiring these candidates to adequately assess the viability of their candidacies only one day after the major party candidates have been selected imposes a significant burden on such candidates.  This burden is especially heavy for Independent candidates who must satisfy the State’s most severe petition signature requirements without knowledge of who the major party candidates are because the ability of Independent candidates to obtain the requisite number of signatures is largely dependent on whether voters are satisfied with the choices of candidates selected by the major parties.  In light of the fact that New Mexico has previously permitted Independent and Write-in candidates to file their papers at a later date, and these later filing dates did not present any problems requiring an earlier filing date, the State cannot conceivably justify the increased burden that the earlier filing dates impose on Independent and Write-in candidates..    


WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (D) Finding that the filing dates established by NMSA §1-8-2(B)-(C), §1-8-52(A) and §1-12-19.1 are unconstitutional. 
 (E) Enjoining the Secretary of State from enforcing the filing dates established by §1-8-52(A).
 (F) Awarding attorney’s fees and costs. 

COUNT III:

NEW MEXICO’S FILING DEADLINES FOR 
NEW PARTIES IS UNCONSTITUTIONAL

NMSA §1-7-4(A) provides that:

“Each political party shall file its rules and regulations within thirty days after its organization and no later than the first Tuesday in April before any election in which it is authorized to participate.”

The requirement that political parties must file their rules and regulations “no later than the first Tuesday in April before any election:”
 (A) Imposes an excessive burden on new political parties.

 (B) Denies ballot access to political parties that are formed after first Tuesday in April before an election.
and is unconstitutional for three reasons:


FIRST:  The first prong of NMSA §1-7-4(A) is unconstitutionally vague because it does not unambiguously state what constitutes the "organization" of a new party.  For example, is a new party “organized” when a group of voters merely gathers and agrees to form a new party; or is the new party only “organized” when its members have actually adopted a written set of rules and regulations governing its conduct.  In the absence of a definition of what constitutes is “organization” the party cannot possibly know when it is required to file its rules and regulations with the Secretary.


Statutes are considered vague when "[people] of common intelligence must necessarily guess at [their] meaning and differ as to [their] application." Baggett v. Bullitt, 377 U.S. 360, 367, 12 L. Ed. 2d 377, 84 S. Ct. 1316 (1964). A statute found to be vague will be held unconstitutional because it violates due process of law. Baggett, 377 U.S. at 367. 
The standard of review for vagueness is especially strict where constitutionally protected freedoms are involved. As the Supreme Court stated in Cramp v. Public Instruction, 368 U.S. 278, 287, 7 L. Ed. 2d 285, 82 S. Ct. 275 (1961): 

“The vice of unconstitutional vagueness is further aggravated where … the statute in question operates to inhibit the exercise of individual freedoms affirmatively protected by the Constitution …. Stricter standards of permissible statutory vagueness may be applied to a statute having a potentially inhibiting effect on speech.”

Furthermore, the constitutionality of the first prong of NMSA §1-7-4(A) must be determined by examining NMSA §1-7-4(A) in para materia with §1-7-2(A).  NMSA §1-7-2(A) requires new parties to file their "qualifying" petitions at the same time they file their rules and regulations.  This means that new parties would have only thirty days--from the date of organization to the date they must file their petitions—to collect the required number of petition signatures.  No court has ever upheld the constitutionally of such a short time for signature collection.

SECOND:  The courts have consistently held early petition filing deadlines to be unconstitutional. See Anderson v. Celebrezze, 460 U.S. 780, 103 S. Ct. 1564, 75 L. Ed. 2d 547 (1983) (Striking March deadline for filing statement of candidacy and nominating petition by independent candidates.); Council of Alternative Political Parties v. Hooks, 121 F.3d 876, 880 (3d Cir. 1997) (Holding unconstitutional New Jersey’s April filing deadline.); New Alliance Party of Ala. v. Hand , supra (Striking April filing deadline for party qualifying petitions.); Libertarian Party of Nevada v. Swackhamer, 638 F.Supp. 565 (D. Nev. 1986) (Finding April filing deadline unconstitutional.)
; Staddard v. Quinn, 593 F.Supp. 300 (D. Me. 1984) (Same); Libertarian Party of Tennessee v. Goins, case 3:08-00063 (unpublished) (M.D. Tenn. Sept. 20, 2010) (Same). See also Cromer v. South Carolina, 917 F.2d 819 (4th Cir. 1990) (Striking March 30 deadline for filing declaration of candidacy by Independent candidates.)
  As the court explained in Libertarian Party of Ohio v. Blackwell, 462 F.3d 579, 586  (6th Cir. 2006):

“Deadlines early in the election cycle require minor political parties to recruit supporters at a time when the major party candidates are not known and when the populace is not politically energized. . . . Early deadlines also have the effect of ensuring that any contentious issue raised in the same year as an election cannot be responded to by the formation of a new political party. The combination of these burdens impacts the party's ability to appear on the general election ballot, and thus, its opportunity to garner votes and win the right to govern.”


Significantly, the April deadline for minor parties has specifically been held to be unconstitutional.  In New Alliance Party of Ala. v. Hand, 933 F.2d 1568, 1576 (11th Cir. 1991), the Eleventh Circuit held that an April 6 filing deadline was unconstitutional because:

 "[n]o one can seriously contend  that a deadline for filing for a minor party and its candidates seven months prior to the [general] election is required to advance legitimate state interests."
The Eleventh Circuit’s express holding that an April deadline cannot be found to advance a legitimate state interest precludes any argument that such a deadline represents the least restrictive means of satisfying any state interest.

The April deadline is not necessary to meet any of the state interests such as printing ballots or avoiding ballot overcrowding or voter confusion or factionalism within the minor parties. In short, no reasonable state interest justifies its April filing deadline.  Therefore, by requiring new parties to file their “qualifying” petitions at the same time they file their rules and regulations, as NMSA §1-7-2(A) does, the Election Code imposes an excessive and unjustifiable burden on new parties.

THIRD:  Parties that are organized after April in an election year obviously cannot file their rules and regulations by the deadline established by NMSA §1-7-2(A).  However, considering that minor parties are not required to file the names of their candidates until June [See NMSA §1-8-2(B)-(C)] there is no reason why a they cannot file their party “qualifying” papers up until that same date.

Furthermore, in many instances minor parties are organized to offer candidates that represent views that are not represented by the candidates of the major parties.  This means that minor parties must be able to organize after the major parties have chosen their candidates.  In Blomquist v. Thomson, 739 F.2d 525 (10th Cir. 1984), the court specifically held that a minor party filing deadline that preceded the date that major parties select their candidates is unconstitutional.
   NMSA §1-8-11 requires that primary elections be held on the first Tuesday of June.  Therefore, pursuant to Blomquist, requiring minor parties to “qualify” by filing petitions in April is unconstitutional.

WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (A) Finding that:
(1) NMSA §1-7-4(A) is unconstitutionally vague.
(2) The requirement that new political parties file their rules and regulations and qualifying petitions by the first Tuesday of April is unconstitutional.
 (B) .Enjoining the Secretary from requiring new political parties from filing their rules and regulations and qualifying petitions before the filing date for their candidates.
 (C) Awarding attorney’s fees and costs.
COUNT IV:

Ballot Positioning Selection Discriminates

Against Independent Candidates:


NMSA §1-10-8.1(A) provides that:

“The order of preference for position on the ballots of the candidates of political parties in the general election shall be determined by lot at the time and in the manner prescribed by the secretary of state.”
By its terms, NMSA §1-10-8.1(A) only provides for a determination of the position of the candidates of political parties.   Nothing in NMSA §1-10-8.1(A) provides for Independent candidates to be included in the “random” assignment of ballot positioning.  Even the previous version on NMSA §1-10-8.1(A)--which granted the top places on the ballot to the major party candidates, followed by minor party candidates—did not address the issue of ballot placement of Independent candidates. 

Ballot listing schema that inherently favor certain candidates, or certain classes of candidates, are unconstitutional.  See McLain v. Meier, 637 F.2d 1159 , 1167 (8th Cir. 1980) (“Such favoritism burdens the fundamental right to vote possessed by supporters of the last-listed candidates, in violation of the fourteenth amendment.”).  See also Note, California Ballot Position Statutes, 45 So. Cal. L. Rev. 365, 367 (1972) (“one can attribute at least a five percent increase in the first listed candidate’s vote total to positional bias.”)

In the absence of any provision for determining the ballot position of Independent candidates, they are, of necessity, relegated to the bottom position on the ballot listing.  This is unambiguously prejudicial to the electoral chances of Independent candidates and is, therefore, unconstitutional.

WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (A) Finding that NMSA §1-10-8.1(A) is unconstitutional as a denial of Equal Protection.
 (B) Directing that Independent candidates be include as candidates entitled to have their ballot position determined “by lot.”
 (C) Awarding attorney’s fees and costs.
COUNT V:

NMSA §1-2-1 Is Unconstitutionally Vague

and Constitutes an Improper Delegation of
Legislative Powers:


NMSA §1-2-1(A) designates the Secretary of State as the “chief election official of the state” with the power to:
(1) obtain and maintain uniformity in the application, operation and interpretation of the Election Code [Chapter 1 NMSA 1978] 

NMSA §1-2-1(A) Is Unconstitutionally Vague:  Nothing in NMSA §1-2-1(A)(1) provides any guidance as to the scope of, or limits on, the authority of the Secretary.  Thus, it is impossible to determine whether, on the one hand, the Secretary’s powers are limited to, for example, maintaining uniformity in the implementation of the provisions of the Election Code,
 or are, on the other hand, intended to be broad and grant the Secretary authority to engage in legislative action by constructively adding provisions to the Election Code where necessary to, for example, impose requirements on minor party candidates to make them subject to requirements that the Election Code only specifies for major party candidates or independent candidates.


As previously noted, statutes are considered vague when "[people] of common intelligence must necessarily guess at [their] meaning and differ as to [their] application." Baggett v. Bullitt, 377 U.S. 360, 367, 12 L. Ed. 2d 377, 84 S. Ct. 1316 (1964).  In Hynes v Mayor of Oradell, 425 U.S. 610, 621-22, 48 L. Ed. 2d 243, 96 S. Ct. 1755 (1976), the Supreme Court noted that there are three ways in which a statute can be unconstitutionally vague: (1) the statute is unclear; (2) the statute does not clearly outline what conduct is required; or (3) the statute gives public officials unreviewable discretion in enforcing the statute due to a "lack of standards."

Virtually be definition, the absence of any standards in NMSA §1-1-2(A)(1) leaves the Secretary with unfettered discretion regarding the authority granted to her—and such discretion is unconstitutional. See Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 108 S. Ct. 2138, 100 L. Ed. 2d 771 (1988) (holding unconstitutional a statute giving unfettered discretion to city's mayor to grant or deny permits to place news racks on public property).  Menotti v. City of Seattle, 409 F.3d 111, 1443 (9th Cir. 2005) “(A regulation granting unfettered discretion to officials charged with administering that regulation is impermissible …”).  


As to the unconstitutionality of a statute that grants too much discretion to those responsible for administering it, it is particularly noteworthy that in Cobb v. State Canvassing Bd., 140 N.M. 77, (N.M. 2006) the New Mexico Supreme Court held Section 1-14-15(B) of the New Mexico Election Code to be unconstitutional because it granted unfettered discretion to the State Canvassing Board. In Cobb, the court said:
“The Legislature may not vest unbridled or arbitrary authority in an administrative body . . . and must provide reasonable standards to guide it.” 140 N.M. at 89, 140 P.3d at 510 citing City of Santa Fe v. Gamble-Skogmo, Inc.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1964122669&ReferencePosition=18"
 73 N.M. 410, 417, 389 P.2d 13, 18 (1964).
NMSA §1-2-1 Violates the “Non-Delegation Doctrine”:  Article 1, Section 4, of the United States Constitution, generally referred to as the “Elections Clause,” provides, in relevant part, that:

“The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof;”
Under the non-delegation doctrine
, a legislature “is not permitted to abdicate or transfer to others the legislative functions with which it is constitutionally vested.” Panama Ref. Co. v. Ryan,

   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124094"  293 U.S. 388, 421, 55 S.Ct. 241, 79 L.Ed. 446 (1935). While the non-delegation doctrine does not prevent a legislature from obtaining the assistance of its coordinate branches, Mistretta v. United States,

   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989010615"  488 U.S. 361, 372-73, 109 S.Ct. 647, 102 L.Ed.2d 714 (1989), it does preclude a legislature from delegating excessive or unfettered authority.  To the contrary, to satisfy constitutional standards, a “delegating” statute must clearly delineate the powers delegated and the limits of its delegated powers.  See Am. Power & Light Co. v. SEC,

   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1946112654"  329 U.S. 90, 105, 67 S.Ct. 133, 91 L.Ed. 103 (1946) (stating that delegation is “constitutionally sufficient if Congress clearly delineates the general policy, the public agency which is to apply it, and the boundaries of this delegated authority”). see also Whitman v. Am. Trucking Ass'ns,

   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001175402"  531 U.S. 457, 472, 121 S.Ct. 903, 149 L.Ed.2d 1 (2001) (“[W]hen Congress confers decision-making authority upon agencies, Congress must lay down by legislative act an intelligible principle to which the person or body authorized to [act] is directed to perform.”)


NMSA §1-2-1 fails all of the requirements for a delegation of powers vested in the legislature alone by the Elections clause because:

 (A) NMSA §1-2-1 does not “delineate the general policy” underlying the purported “delegation” to the Secretary.

 (B) NMSA §1-2-1 does not articulate “intelligible standards” for the Secretary’s exercise of the “delegated” authority.

 (C) NMSA §1-2-1 does not fix “the boundaries of this delegated authority.”

It is also relevant that Article III, Section 1 of the New Mexico State Constitution provides that: 

“The powers of the government of this state are divided into three distinct departments, the legislative, executive and judicial, and no person or collection of persons charged with the exercise of powers properly belonging to one of these departments, shall exercise any powers properly belonging to either of the others . . .”
It is clear that the “Elections Clause” delegates to power to manage elections to federal office to the legislature--and the legislature alone.  Thus, it is also clear that the Elections Clause makes the regulation of Elections Clause a legislative power, and legislative powers cannot be delegated.
  Although the legislature remains free to delegate powers needed to implement its enactments—subject to the standards discussed above, the legislature cannot delegate powers to create law.
  
The Secretary’s authority to “obtain and maintain uniformity” is simply to broad and ambiguous to satisfy and constitutional standards.  Moreover, the delegation of a power vested by the U.S. Constitution in the legislature alone must be knowing and intentional.  However, there is nothing in NMSA §1-2-1, or the legislative record, suggesting that the legislature even knew it was delegating a power vested in the legislature alone by the U.S. Constitution—let alone that it intended to delegate a constitutionally vested power.  Therefore, NMSA §1-2-1 cannot be deemed to be a constitutionally proper delegation of power that the Constitution vests in the legislature alone.

NMSA §1-2-1(A) Is Not Intended to Authorize the Secretary to Fill Gaps in the Election Code:  "Whenever there is some uncertainty about the meaning of a statute, it is prudent to examine its legislative history." Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 255, 112 S.Ct. 1146, 1150, 117 L.Ed.2d 391 (1992) (Stevens, J., concurring). See also Marbob Energy Corp. v. N.M. Oil Conservation Comm'n, 146 N.M. 24, 28, 206 P.3d 135, 138 (N.M 2009) (“In construing a statute, our charge is to determine and give effect to the Legislature's intent.”)


As previously discussed, NMSA §1-2-1(A)(1) is ambiguous and susceptible to at least two interpretations. Therefore, it is appropriate, and necessary, for the court to inquire into the intent of the New Mexico legislature.  Although agency interpretation is relevant to the court’s inquiry, it is not controlling.  As the court explained in Pedroza v. Lomas Auto Mall, Ltd., 600 F. Supp. 2d 1173(D. N.M. 2009): 
New Mexico has long "recognized the power of agencies to interpret and construe the statutes that are placed, by legislative mandate, within their province." Dona Ana Mut. Domestic Water Consumers Ass'n v. New Mexico Public Regulation Comm'n, 140 N.M. 6, 10, 139 P.3d 166, 170 (2006) "This deference is not absolute, however, and [courts] will reject an agency's interpretation even of an ambiguous statute if it appears unreasonable or inconsistent with legislative intent." Id. As the Supreme Court of New Mexico stated: "[I]t is the function of the courts to interpret the law, and we are therefore not bound by [an] agency's interpretation (of law) and may substitute (our) own judgment for that of the agency." Id. at 9, 139 P.3d at 169 (brackets in case, internal quotation marks omitted). 600 F.Supp. at 1194.
The Supreme Court of New Mexico has noted that it is "more likely to defer to an agency interpretation" in three situations: (i) where the statute is ambiguous; (ii) where "the legal questions presented implicate special agency expertise or the determination of fundamental policies within the scope of the agency's statutory function;" and (iii) where "it appears that the agency has been delegated policy-making authority in the area." Dona Ana Mut. Domestic Water Consumers Ass'n, 140 N.M. at 9-10, 139 P.3d at 169-170.


As Secretary of State, Mary Herrera construed NMSA §1-2-1(A)(1) to constitute a grant of virtually unfettered authority to add provisions to the New Mexico Election Code to bring about “uniformity” in the rules governing major and minor party candidates seeking ballot access by applying the statutory requirements established by the legislature for major party candidates—even though the legislature did not see fit to establish analogous provisions for minor party candidates.  However, deference to Secretary Herrera’s “interpretation” of NMSA §1-2-1(a)(1) is unwarranted for two reasons:
(1) The only identified instances in which the courts have deferred to an agency interpretation of s statute are where the agency has published a regulation interpreting the relevant statute.  However, Secretary Herrera has never published a regulation manifesting her interpretation of NMSA §1-2-1(a)(1)
.  Rather, she has only offered her interpretation of NMSA §1-2-1(a)(1) as “justification” for practices that were challenged in a lawsuit.  As the Supreme Court cautioned in U.S. v. Virginia, 518 U.S. 515, 533, 116 S.Ct. 2264, 2275, 135 L.Ed.2d 735 (1996), the court should be leery of justifications that are “invented post hoc in response to litigation.” 518 U.S. at 533, 116 S.Ct. at 2275.  

(2) The three part standard established by Dona Ana Mut. Domestic Water Consumers Ass'n. v. New Mexico Public Regulation Comm'n. for deferring to agency interpretations of a statute have not been satisfied
 because:
(A) As discussed supra, there is no evidence of legislative delegation of policy-making authority in the areas where Secretary Herrera has argued that she has authority to fill gaps in the Election Code with her own requirements.
(B) The legal questions presented does implicate special agency expertise or the determination of fundamental policies within the scope of the agency's statutory function
.  Rather, the issue is solely whether NMSA §1-2-1(a)(1) constitutes a grant of the authority claimed by Secretary Herrera.  Secretary Herrera’s interpretation is not eligible for judicial deference because it represents a self-serving “power grab” and not an independent, neutral, interpretation of the statute.

Deference to an agency interpretation, even of an ambiguous statute, is also not justified “if it appears unreasonable or inconsistent with legislative intent.” Dona Ana Mut. Domestic Water Consumers Ass'n, 139 P.3d at 170.  


WHEREFORE, Plaintiffs ask that the court enter its judgment:

 (A) Finding that NMSA §1-2-1:
(1) Is unconstitutionally vague.
(2) Constitutes an unconstitutional delegation of legislative powers to the Secretary of State.
(3) The Secretary of State has no authority to fill gaps in the Election Code as enacted by the Legislature.
 (B) Enjoining the Secretary from amending or expanding the application of any provision of the New Mexico Election Code with respect to candidates and elections to federal offices.
 (C) Awarding attorney’s fees and costs.
________________________  

Alan P. Woodruff, Esq.

10304 Calle Hidalgo N.W.

Albuquerque, New Mexico 87114

(505) 508-3421

CERTIFICATE OF SERVICE


I HEREBY CERTIFY that a true and exact copy of the foregoing has been served on Scott Fuqua, Esq, counsel for Defendant, at P.O. Drawer 1508, Santa Fe, New Mexico 87504 by U.S. Mail on this _______ day of _____________, 20___.

________________________

Alan P. Woodruff.

� 	All facts asserted herein are based on the content of the referenced statutes.  Inasmuch as the court can take judicial notice of statutes and legislative history, no further evidence of the stated facts is required.


� 	See also � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=75d9850cec37e01c20de34b7e6f1b467&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b207%20F.3d%20708%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=39&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b502%20U.S.%20279%2c%20289%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=23&_startdoc=21&wchp=dGLzVtb-zSkAl&_md5=e41ffc44394ef722092e3c54658175a8" �Norman v. Reed, 502 U.S. 279, 289, 116 L. Ed. 2d 711, 112 S. Ct. 698 (1992)� (holding that, if a filing deadline inflicts a "severe" burden” it must be "narrowly drawn to advance a state interest of compelling importance.") (quoted in � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=75d9850cec37e01c20de34b7e6f1b467&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b207%20F.3d%20708%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=40&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b504%20U.S.%20428%2c%20434%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=23&_startdoc=21&wchp=dGLzVtb-zSkAl&_md5=4785606759a926bbdc8b493b7cb1acf6" �Burdick v. Takushi, 504 U.S. 428, 434, 119 L. Ed. 2d 245, 112 S. Ct. 2059 (1992)).�   


� 	In Libertarian Party of Ohio v. Blackwell, 462 F.3d 579, 593 (6th Cir. 2006), the court specifically stated that: 


 


“Reliance on suppositions and speculative interests is not sufficient to justify a severe burden on First Amendment rights.”  462 F.3d at 593 citing �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999090212&ReferencePosition=315"��Reform Party of Allegheny County v. Allegheny County Dep't of Elections,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999090212&ReferencePosition=315"�� 174 F.3d 305, 315-16 (3d Cir. 1999)��.





� 	See Washington State Grange v. Washington State Republican Party, 552 U.S. 442, 128 S.Ct. 1184, 170 L.Ed.2d 151 (2008), where the court commented on the merits of a claim that a particular practice would result in voter confusion by stating that: “[i]n the absence of evidence, we cannot assume that Washington's voters will be misled.” Id. at 1195 (Citations omitted). 


 


� 	In U.S. v. Virginia, 518 U.S. 515, 533, 116 S.Ct. 2264, 2275, 135 L.Ed.2d 735 (1996) the Supreme Court said:


 “[t]he justification must be genuine, not hypothesized or invented post hoc in response to litigation.” 518 U.S. at 533, 116 S.Ct. at 2275.  





� 	See �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999090212&ReferencePosition=315"��Reform Party of Allegheny County v. Allegheny County Dep't of Elections,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999090212&ReferencePosition=315"�� 174 F.3d 305, 315 (3d Cir. 1999)� (Holding unconstitutional a state action because, even though the action was justified as an effort to respond to a real problem, the state failed to specifically demonstrate how its action served its interests.”)





� 	As Justice O’Conner explained in her concurring opinion in �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2006651964"��Clingman v. Beaver,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2006651964"�� 544 U.S. 581, 125 S.Ct. 2029, 161 L.Ed.2d 920 (2005)�:





“A court should “examine the cumulative burdens imposed by the overall scheme of electoral regulations upon the rights of voters and parties to associate through primary elections. ... A panoply of regulations, each apparently defensible when considered alone, may nevertheless have the combined effect of severely restricting participation and competition.”  





See also Williams v. Rhodes, 393 U.S. 23, 89 S.Ct. 5, 21 L.Ed.2d 24 (1968) (Holding unconstitutional a provision of the Ohio election law based on an examination the statutory schema taken as a whole); Libertarian Party of Ohio v. Blackwell, 462 F.3d 579, 582 (6th Cir. 2006) (Specifically criticized the State of Ohio because, in its defense, it “analy[zed] the burdens imposed by the challenged statutes separately, rather than addressing their collective impact.” (Emphasis added). 





� 	As Justice O’Conner explained in her concurring opinion  in � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=7affcc4bf12b33c0b7ba3bb0cbe4b470&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b462%20F.3d%20579%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=106&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b125%20S.%20Ct.%202029%2c%202044%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtz-zSkAl&_md5=7c64aee99d4595916be1d96a3e8cb7c1" �Clingman v. Beaver, 544 U.S. 581, 603, 125 S. Ct. 2029, 2044, 161 L. Ed. 2d 920 (2005)�, the State may not be a "wholly independent or neutral arbiter" as it is controlled by the political parties in power, "which presumably have an incentive to shape the rules of the electoral game to their own benefit."   However, the interest of the established parties in preserving their electoral monopoly does not justify imposing excessive burdens on other candidates.





	As the court explained in �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131241"��Williams v. Rhodes, 393 U.S. 23, 31, 89 S.Ct. 1, 21 L.Ed.2d 69 (1968)�,  while a voter is not guaranteed that  one of the political parties will reflect his or her values, "the right to vote is heavily burdened if that vote may be cast only for one of two parties at a time when other parties are clamoring for a place on the ballot." "In short, the primary values protected by the � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=7affcc4bf12b33c0b7ba3bb0cbe4b470&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b462%20F.3d%20579%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=137&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%201&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtz-zSkAl&_md5=d92710a25741af3bde8e422e17967eca" �First Amendment� . . . are served when election campaigns are not monopolized by the existing political parties." �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1983118154&ReferencePosition=1569"��Anderson v. Celebrezze,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1983118154&ReferencePosition=1569"�� 460 U.S. 780, 794, 103 S.Ct. 1564, 1569, 75 L.Ed.2d 547 (1983)�.





� 	See also Childrey v. Bennett, 997 F.2d 830 (11th Cir. 1993) (Noting that the state had conceded that requiring Independent candidates to file twice as many petition signatures as minor party candidates was unconstitutional.); � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=1e0b0c8373df7adb933fe61f7c650c14&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b370%20F.%20Supp.%202d%20373%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=175&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b508%20F.%20Supp.%2078%2c%2082%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=15&_startdoc=11&wchp=dGLbVlz-zSkAA&_md5=47fe5dae41029f9620b40586608ebb70" �Greaves v. State Bd. of Elections of North Carolina, 508 F. Supp. 78, 82 (E.D.N.C. 1980)� (striking previous version of statute because it "grossly discriminates against those who choose to pursue their candidacies as independents rather than by forming a new political party" without a rational basis); � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=1e0b0c8373df7adb933fe61f7c650c14&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b370%20F.%20Supp.%202d%20373%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=177&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b346%20F.%20Supp.%20515%2c%20521%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=15&_startdoc=11&wchp=dGLbVlz-zSkAA&_md5=b68d7ce64cde53f26592f85986ca2dc3" �Baird v. Davoren, 346 F. Supp. 515, 521 (D. Mass. 1972)� (concluding that election provisions "which grant special treatment to minor parties" were unconstitutional);  � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=1e0b0c8373df7adb933fe61f7c650c14&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b370%20F.%20Supp.%202d%20373%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=178&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b302%20So.%202d%20131%2c%20133%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=15&_startdoc=11&wchp=dGLbVlz-zSkAA&_md5=29d78819bfe35d144c17dde8b830ead9" �Danciu v. Glisson, 302 So. 2d 131, 133 (Fla. 1974)� (reducing five percent signature requirement for independent candidates to three percent as required for minor party candidates because there was "no reasonable classification or valid basis" for the disparity) 





� 	Data source, 2010 Candidates Guide published by the Secretary of State.





� 	Data source, 2008 Candidates Guide published by the Secretary of State.





� 	The inconsistency in the relative numbers of petition signatures results from the fact that the statutes establishing petition signature requirements operate by reference to voter turnout in different elections.





� 	The constitutionality of the Secretary’s action, and of New Mexico’s dual-qualification system is the subject of a separate lawsuit, and is not at issue here.  For purposes of his action, the important thing is that Independent candidates always face a greater burden that minor parties and their candidates—and this is unconstitutional.





� 	In � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=360cc5ddc39264977095931e725c0214&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b933%20F.2d%201568%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=68&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b440%20U.S.%20173%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlW-zSkAz&_md5=836450f1d5fec2cb331b013f7c57fb80" �Illinois Elections Board v. Socialist Workers Party, 440 U.S. 173, 185, 99 S. Ct. 983, 59 L. Ed. 2d 230 (1979)�, the Court considered an analogous situation in which the state election code had one provision establishing a fixed number of signatures for statewide offices, but had another, formula based, provision that resulted in a greater signature requirement for certain local offices.  The Court held the statute unconstitutional on the grounds that it was unconstitutional to require any candidate to collect a greater number of signatures the state had established as a sufficient number to satisfy its interest in maintaining manageable ballots.





	Similarly, in � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=ed0e9d6d6f42843f2b592a9ce9df60ea&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b445%20F.%20Supp.%202d%201056%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=56&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b970%20F.%20Supp.%20690%2c%20699%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVtz-zSkAl&_md5=4fdaafa9c525c18330bd741a79b4460a" �Citizens to Establish a Reform Party v. Priest, 970 F.Supp. 690 (E.D. Ark. 1996)�, the court held to be unconstitutional a ballot access scheme that (a) contained both a formula calculated petition signature requirement and a fixed number alternative petition signature requirement and (b) permitted some candidates to obtain ballot access by complying with the fixed number alternative that was less than the formula calculated signature requirement.  The court concluded that “the State cannot advance any compelling interest or rational basis supporting this discriminatory and arbitrary [system’].”


  


� 	It may be presumed that this differences in intended to reflect the fact that (a) major party candidates can only collect signatures from voters of their own party and (b) there are different umbers of registered voters of different parties.  However, this “justification” is irrelevant because the basis for calculating signature requirements is voter turn out in the preceding primary, not the number of registered voters in the party.  There is no justification for the assumption (implicit in the statute) that voters of all parties turn out for primaries in the same ratios as the total numbers of registered voters of the parties in the state.  Disparate treatment of different parties might be justified if signature requirements were determined by reference to total numbers of registered voters, but this is not what the statute does.   





� 	While prior law made the filing deadline for minor party candidates and independent candidates the same, the revisions have made the filing deadline for Independent Candidates earlier than for minor party candidates.  In � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=1e0b0c8373df7adb933fe61f7c650c14&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b370%20F.%20Supp.%202d%20373%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=174&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b636%20F.2d%2055%2c%2058%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=15&_startdoc=11&wchp=dGLbVlz-zSkAA&_md5=26cd17bc6dcf749856a98c8c317224e9" �Anderson v. Morris, 636 F.2d 55, 58-59 (4th Cir. 1980)� the Fourth Circuit affirmed a district court ruling that Maryland's imposition of harsher filing deadline on independent candidates party candidates was unconstitutional.)





� 	The filing date for write-in candidates was changed to 21 days after the primary election in 2011, but this change has not yet taken effect.  


� 	NMSA §1-8-35(A) provides that petition signatures may be challenged in a court action that is commenced within 10 days of the last filing day.  NMSA §1-8-35(A) further mandates that a court render its opinion within 10 days.  However, by its express terms NMSA §1-8-35(A) applies only to petitions filed with respect to primary elections.  The Election Code does not have any provision for challenging the petitions of minor party candidates or Independent candidates. Therefore, no additional time has to be allowed for challenges to minor party candidate and independent candidate petitions.  But even if the provisions of NMSA §1-8-35(A) were applicable to all candidates as long as there are 20 days between the date petitions are filed and the date the clerks must prepare ballots, all state interests are satisfied 


.	


� 	In Cromer v. South Carolina, 917 F.2d 819 (4th Cir.  1990),  the court said:  





“The most obvious state interest justifying any pre-election filing deadline is the need to provide a decent interval for administrative processing and for voter education. While no constitutional maximum or minimum has been developed, most states seem to have fixed on 75 to 90 days as a reasonable period to accommodate these two undoubted state interests, both as relates to primary and general 3 elections. Looking only to those interests, a state surely could require independent candidates to declare and perfect their candidacies 60 to 90 days before a general election. Beyond that period, some other interest would seem to be needed to justify an earlier declaration of independent candidacy.”  Id at 825





� 	In � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=ed0e9d6d6f42843f2b592a9ce9df60ea&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b445%20F.%20Supp.%202d%201056%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=56&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b970%20F.%20Supp.%20690%2c%20699%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVtz-zSkAl&_md5=4fdaafa9c525c18330bd741a79b4460a" �Citizens to Establish a Reform Party v. Priest, the court particularly noted the difficulty of collecting petition signatures for “alternative” candidates� before the major party candidates are not known.  � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=7affcc4bf12b33c0b7ba3bb0cbe4b470&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b462%20F.3d%20579%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=163&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b970%20F.%20Supp.%20690%2c%20697%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtz-zSkAl&_md5=fa2cfd87379370704424f9b60fbe8520" �970 F. Supp. at 697-98�.








� 	In Swackhamer, the court  explained the reason why third parties should not be required to form before the major party have conducted their primaries as follows:





"The characteristic American third party, then, consists of a group of people who have tried to exert influence within one of the major parties, have failed, and later decide to work on the outside. States in which there is an early qualifying date tend to force such groups to create minor parties without first attempting to influence the course taken by a major one. For a dissident group is put to the choice of foregoing major-party primary and other pre-nomination activity by organizing separately early on in an election year, or losing all opportunity for action as a third party later." (Citations omitted) (Quoted approvingly in Anderson v. Celebrezze, 460 U.S. at 805.)





� 	The fact that some of these cases concerned a candidate petition filing deadline rather that a party qualifying petition deadline is a distinction without a difference.





� 	In a similar vein, in Citizens to Establish a Reform Party in Arkansas v. Priest, 970 F.Supp. 690 (D. Ark. 1996) the court explained:





“Early filing deadlines such as the one herein at issue unduly hinder, if not bar, minor political parties from influencing the electoral process by ballot access. Only in the election year itself do issues begin to coalesce such that minority parties with opposing or different views may emerge. At such an early point in the election year, it is often difficult to get volunteers from the voting public to become involved in the petition collection process. As noted by the court in �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1977105564&ReferencePosition=949"��American Party v. Jernigan,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1977105564&ReferencePosition=949"�� 424 F.Supp. 943, 949 (E.D. Ark. 1977)�, the filing dates of either March or April in a general election year “would normally pass before any real political activity or interest therein could be expected. It is also more difficult to get volunteers for the minor parties, to attract media coverage, and to attract financial support early in the process, which impacts the petition process, and, therefore, ballot access, as well.”  970 F.Supp at 698.





In Council of Alternative Political Parties v. Hook, supra, the court noted an additional reason why early filing deadlines impose excessive burdens.  As the court explained:





“[B]ecause New Jersey holds its state elections in "odd"   years, and federal elections are held in "even" years, the period in which signatures must be gathered always follows immediately after a general election. This further exacerbates the difficulties involved in recruiting volunteers and persuading voters to contemplate signing nominating petitions.” 





New Mexico also holds elections in odd numbered years.  Although these elections are primarily for local offices, the reasoning in Hooks is equally applicable because some degree of voter “burn-out” occurs after any major election.





� 	In Blomquist, the court relied on � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=083f74aaf6474bb09db2f8fe52560d64&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b739%20F.2d%20525%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=59&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b637%20F.2d%201159%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAW&_md5=83eb29984d60862cdf40af7d001ce0e7" �McLain v. Meier, 637 F.2d 1159, 1164 (8th Cir. 1980)� where the court said that “[North Dakota’s] June 1 deadline[which preceded the primary election by 90 days] prevents a new party from seeking support at a time when such support is most likely to crystallize -- after the established political parties have put forth their candidates and platforms.”


� 	For example, applying uniform and consistent rules for voter registration, ballot preparation, training poll workers, etc. 


� 	“The non-delegation doctrine is rooted in the principle of separation of powers that underlies our tripartite system of government.” �   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989010615" �Mistretta v. United States,� 615 �   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989010615" �U.S��   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989010615" �. ��   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989010615" �361��   HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989010615" �, 371, 109 S.Ct. 647, 102 L.Ed.2d 714 (1989)�.


� 	See also Cobb v. State Canvassing Board, 140 N.M. 77, 89, 140 P.3d 498, 510 (N.M. 2006) where the New Mexico Supreme Court stated where powers are delegated to an agency, the statute “must provide reasonable standards to guide it.”  According to the Court. “[t]he essential inquiry is whether the specified guidance sufficiently marks the field within which the administrator is to act so that it may be known whether [the administrator] has kept within it in compliance with the legislative will."  Id.





� 	In Cobb the court explained that: "There are many powers so far legislative that they may properly be exercised by the legislature, but which may  nevertheless be delegated, since the legislature may delegate any technically nonlegislative  power which it may itself lawfully exercise." 140 P.3d at 510. (Emphasis added)  The obvious implication is that legislative powers cannot be delegated.





� 	The fact that the Secretary is using her purported authority to create law is readily demonstrated by an example. Consider the fact that NMSA §1-8-20(D) expressly provides that major party candidate petition forms must be furnished in October. The fact that this provision in written into the Election Code makes it clear that  fixing these dates is a legislative function.  However, while nothing in the Election Code established when candidate petition forms for minor party candidates must be published, the Secretary refuses to make these forms available before the date she publishes major party candidate forms. In making this determination regarding the availability date for minor party candidate petitions, the Secretary is clearly making her own law.  The power to establish these dates cannot be delegated, and the Secretary’s exercise of this power violates both the Elections Clause of the U.S. Constitution and Article III, Section 1 of the New Mexico State Constitution





� 	See also  � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=d1aa1b69259adb20d45f9fe7bf638b71&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b376%20F.3d%201048%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=84&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b281%20F.3d%201173%2c%201178%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=13&_startdoc=11&wchp=dGLbVlb-zSkAB&_md5=9539ed1b29ec5fbcea601ebdaae7c936" �In re Geneva Steel Co., 281 F.3d 1173, 1178 (10th Cir. 2002)� (holding that when a statute's plain meaning is ambiguous, courts may seek guidance from legislative intent and statutory purpose).  





� 	NMSA §1-2-1(B) provides that “subject to the State Rules Act [14-4-1 NMSA 1978], [the Secretary may] make rules and regulations pursuant to the provisions of, and necessary to carry out the purposes of, the Election Code and shall furnish to the county clerks copies of such rules and regulations”  Secretary Herrera never satisfied the requirements of NMSA §1-2-1(B) with respect to her interpretation of NMSA §1-2-1(A)(1).





�	The factors enumerated in Dona Ana Mut. Domestic Water Consumers Ass'n as justifying deference to agency interpretations are connected by the word “and.” The use of an "and" connector in a list of factors required to establish a fact indicates that the absence of any one of the listed items would cause the test to be failed. See Memorial Hospital System v. Northbrook Life Ins. Co., 904 F.2d 236, 241 n.6 (5th Cir. 1990) 





� 	See N.M. Indus. Energy Consumers v. N.M. Pub. Regulation Comm'n, 142 N.M. 533, 168 P.3d 105 (N.M. 2007) (holding that statutory construction is not a matter within an agency’s expertise).
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