


 i 

QUESTIONS PRESENTED ON CERTIORARI

I. Whether, in assessing a reasonable hourly rate
for counsel of a successful civil rights litigant under
sec. 1988 of the Title 42, a district court may isolate
the age of the lawyer and the number of other lawyers
in the attorney’s firm as the sole variables in defining
the comparable “market” for the attorney’s services,
then further restrict that market to a single state for
young lawyers in small firms and use only the 50th
percentile rate from a two-year-old statewide survey
for defining the “reasonable” rate within that
“market.” 

II. Whether the presumptive “market rate” for an
attorney should be the actual hourly rate paid by
actual billing clients, and whether, when the hourly
rate for an attorney of actual billing clients is
unknown or uncertain, the presumptive “market rate”
for an attorney should be the hourly rate of attorneys
in complex federal litigation in the city where the
district court or appellate court sits, as appropriate.

III. Whether a fee award from a district court
reversed on appeal on the merits of the litigation cuts
the fees of the party successful in obtaining the
appellate reversal is entitled to the same level of
discretionary review. 
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PARTIES TO THE PROCEEDING

The following individuals and entities are parties to
the proceeding in the court below:

Janice Brewer, former Arizona Secretary of State
(sued in her official capacity);

Ken Bennett, Arizona Secretary of State (sued in
his official capacity and substituted in for his
predecessor Janice Brewer);

the late Peter Camejo, former Plaintiff;

Donald N. Daien, Plaintiff;

Kendle H. Greenlee, former Plaintiff;

Ralph Nader, Plaintiff;

Dorothy Schultz, former Intervenor.
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OPINIONS BELOW

The Ninth Circuit Court of Appeals issued its final
opinion on December 28, 2010.  That Opinion is found
in the Appendix at Appendix A at 1a and at Nader v.
Bennett, 2010 WL 5423002 (9th Cir. 2010)
(unpublished).  The Opinion reversed in part and
remanded in part for reconsideration.  The district
court issued the original fee award on March 27, 2009.
That court order is found in the Appendix at Appendix
C at 9a and at Nader v. Brewer, 2009 WL 811450 (D.
Ariz. 2009) (unpublished).  After a motion to
reconsider was filed, the district court issued a second
order on July 28, 2009 to supplement the original fee
award.  That second district court order is found in the
Appendix at Appendix B at 5a and at Nader v. Brewer,
2009 WL 2365241 (D. Ariz.) (unpublished).

There were several other Opinions related to the
merits of this case that are not relevant to the issues
presented in this Petition for Writ of Certiorari.

JURISDICTION

The United States Circuit Court for the Ninth
Circuit Court of Appeals issued its final Opinion on
December 28, 2010.  (Appendix at Appendix A at 1a.)
This Petition for Writ of Certiorari is filed within 90
days of that Opinion.  This Court’s jurisdiction is
invoked pursuant to 28 U.S.C. §§ 1254 and 2106.
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CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

42 U.S.C. § 1988(b)

(b) Attorney’s fees

In any action or proceeding to enforce a
provision of sections 1981, 1981a, 1982, 1983,
1985, and 1986 of this title, title IX of Public
Law 92-318 [20 U.S.C. 1681 et seq.], the
Religious Freedom Restoration Act of 1993 [42
U.S.C. 2000bb et seq.], the Religious Land Use
and Institutionalized Persons Act of 2000 [42
U.S.C. 2000cc et seq.], title VI of the Civil
Rights Act of 1964 [42 U.S.C. 2000d et seq.], or
section 13981 of this title, the court, in its
discretion, may allow the prevailing party, other
than the United States, a reasonable attorney’s
fee as part of the costs, except that in any action
brought against a judicial officer for an act or
omission taken in such officer’s judicial capacity
such officer shall not be held liable for any costs,
including attorney’s fees, unless such action was
clearly in excess of such officer’s jurisdiction.

STATEMENT OF THE CASE

This case seeks to resolve the ongoing and
continuously confusing area of law governing the
determination of the “prevailing market rate” for an
attorney’s legal services in a civil rights case.  This
case highlights the need for this Court’s clarity and
evidences the problematic aspects of current fee
decision-making, where the lower court isolated two
factors – the age of the lawyer and the number of other
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1 References to the district court record will be in the following
format:  “District Court R. XX” with the “XX” being the docket
entry number of the relevant document cited to.  The case is
styled Nader, et al. v. Brewer, Case No. 2:04-cv-01699-FJM (D.
Ariz.).

lawyers in the lawyer’s firm – as the sole bases of the
lawyer’s value in the “market” for the lawyer’s skills
and then chose the two-year-old 50th percentile state-
wide rate as the “prevailing” rate in that “market” of
young lawyers in small firms.

Nothing about the nationally prominent and oft-
cited precedent-making case below suggested the skills
of Nader’s counsel were comparable to those of “young
lawyers in a small-sized firm,” nor that they were
comparable to the two-year-old 50th percentile rate as
the “prevailing” rate in that market.  Notably, the
district court that made the fee decision was assessing
the skills and significance of a case he disagreed with,
as he was overturned on the merits on appeal.  The
inconsistent standards applied by lower courts
highlight the confusions and contradictions within the
Circuits and amongst the Circuits, continuing a
problem fellow courts recognize as the “difficult” issue
of defining the relevant “market” and the proper
“prevailing” rate without further guidance and clarity
from this Court.

This case stems from a six-year legal battle to
protect the free speech rights of non-resident petition
circulators and the ballot access rights of all
Americans concerning their ballot choices.  (District
Court R. 1.)1  In the court proceedings below, the
district court considered a wide range of defenses,
permitted late-stage intervention by a third party, and
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2 For sake of consistency, and because the Defendant was sued
only in her official capacity, both Ken Bennett and Janice Brewer
will be referred to as “Bennett,” who is the current person holding
the Office of Secretary of State of Arizona, whether or not the
underlying act took place when Janice Brewer held the Office.

adjudicated their kitchen-sink defenses, buoyed by the
impermissible and improperly filed motions for
sanctions.  (District Court R. 9-10.)  Defenses
implemented included Younger abstention, Colorado
River abstention, Rooker-Feldman, res judicata,
collateral estoppel, Arizona statutory defenses,
standing, mootness, ripeness, equitable estoppel, and
numerous pretexts for the two Constitutionally-
offending laws at issue.  (District Court R. 8, 10, 32,
45, 49.)  The parties also sought sanctions against the
plaintiffs and counsel without abiding by the notice
requirements of Rule 11.  (District Court R. 10.)

The district court dismissed all of Nader’s causes of
action at the summary judgment stage of the
litigation.  (District Court R. 59-60;  Nader v. Brewer,
2006 WL 1663032 (D. Ariz. 2006).)  Nader appealed
and the Ninth Circuit Court of Appeals unanimously
reversed the district court on the merits.  (District
Court R. 70;  Nader v. Brewer, 531 F.3d 1028 (9th Cir.
2008).)  Ken Bennett’s predecessor,2 Janice Brewer,
(hereinafter referred to jointly as “Bennett”) filed a
Petition for Writ of Certiorari on November 13, 2008.
(See Petition filed in Brewer v. Nader, et al., Case No.
08-648 (Supreme Ct.) filed on November 13, 2008.)
This Court, after requesting a response by Nader to
the petition, denied Bennett’s Petition for Writ of
Certiorari on March 9, 2009.  (See Brewer v. Nader,
129 S.Ct. 1580 (Mem), 173 L.Ed.2d 675 (2009).)  The
case was remanded to the District Court for entry of



5

Judgment in Nader’s favor.  (District Court R. 70.)
The appellate decision, widely cited as a significant
case by national media, was followed by states and
civil rights advocates across the country, and favorably
relied upon by multiple appellate courts thereinafter.
(District Court R. 74 and 79.)

After Judgment was entered in Nader’s favor,
Nader filed a motion for attorneys’ fees and costs
pursuant to 42 U.S.C. § 1988(b).  (District Court R. 74
and 79.)  The district court, without any hearing, filed
an Order limiting the fee award, reducing the
requested hourly rate by almost half and eliminating
any compensation for whole portions of the litigation.
(District Court R. 87;  Appendix at Appendix C at 9a;
Nader v. Brewer, 2009 WL 811450 (D. Ariz. 2009)
(unpublished).)  Nader appealed the fees award and
the Ninth Circuit Court of Appeals issued an Order
remanding the consideration of the motion for fees
filed before the Ninth Circuit to the district court.
(Order dated March 27, 2009 filed in the Ninth Circuit
in Nader v. Brewer, Appeal No. 06-16261;  District
Court R. 88.)

Based on the Ninth Circuit Order, Nader filed a
motion to reconsider the district court’s fee award as to
the district court’s denial of all appellate fees and
costs.  (District Court R. 89.)  Nader also filed a
supplemental motion for attorneys’ fees and costs in
which Nader requested fees for the Supreme Court
litigation and district court litigation since the original
motion for fees was already filed.  (District Court R.
90.)  The district court reconsidered its March 27, 2009
Order and considered the supplemental motion for fees
and made some adjustments, but continued to enforce
the same lower hourly rate as set forth in its original
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3 See Doe v. Federal District Court, et al., Case No. 4:0-cv-00196-
FRZ (D. Ariz.);  Assoc. of Am. Physicians and Surgeons, et al. v.
Brewer, et al., Case No. 2:04-cv-00200-EHC (D. Ariz.);  Gammon
v. LeWall, et al., Case No. 4:06-cv-00262-JMR (D. Ariz.);  Arizona
Minority Coalition for Fair Redistricting, et al. v. Arizona
Independent Redistricting Common, Case No. 2:04-cv-00797-ROS
(D. Ariz.);  Arizona At Its Best, et al. v. Brewer, et al., Case No.
2:03-cv-00903-RCB (D. Ariz.);  Gonzalez, et al. v. Baker, et al.,
2:06-cv-01268-ROS (D. Ariz.);  Inter Tribal Council of Arizona,
Inc., et al. v. Brewer, 3:06-cv-01362-ROS (D. Ariz.);  Navajo
Nation, et al. v. Brewer, et al., Case No. 3:06-cv-01575-ROS (D.
Ariz.);  Barton v. Brewer, et al., Case No. 3:01-cv-00330-FJM (D.
Ariz.);  Arizona League of United Latin Am. Citizens v. Brewer,
Case No. 2:04-cv-02372-EHC (D. Ariz.);  Maier, et al. v.
Napolitano, et al., Case No. 4:08-cv-00017-FRZ (D. Ariz.);
Turkenton v. Brewer, et al., Case No. 2:05-cv-00323-SMM (D.
Ariz.);  Handwerker v. Smith, et al., Case No. 2:06-cv-00447-NVW
(D. Ariz.);  Coronado, et al. v. Napolitano, et al., Case No. 2:07-cv-
01089-SMM (D. Ariz.);  Turkenton v. Brewer, et al., Case No. 2:04-
cv-01457-SRB (D. Ariz.).

Order.  (Appendix at Appendix B at 5a;  District Court
R. 93;  Nader v. Brewer, 2009 WL 2365241 (D. Ariz.)
(unpublished).)

In unequivocal success, the Ninth Circuit reversed
the district court on both critical issues governing the
case:  the rights of non-resident petition circulators
and the ballot inclusions rights of independents and
their supporters.  Nader v. Brewer, 531 F.3d 1028 (9th
Cir. 2008).  The exceptional nature of Nader’s counsel’s
work and the rarity of the result were evidenced in
three ways – first, few counsel in the country had ever
won a case on the two issues presented other than
counsel in this case;  second, prior plaintiffs were 0-for-
15 against the State of Arizona or one of its officers
that decade in similar federal court matters;3  and
third, the case was cited nationally by legal scholars,
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academics and election-law followers for its
significance, and later cited and relied upon for
changing the laws in dozens of states in two more
appellate jurisdictions.  (District Court R. 79, Decl. of
Richard Winger;  District Court R. 90;  Nader v.
Blackwell, 545 F.3d 459 (6th Cir. 2008) and Yes on
Term Limits, Inc. v. Savage, 550 F.3d 1023 (10th Cir.
2008).)

In seeking fee recovery, Nader identified the hourly
rate sought and the basis for it.  First, the hourly rate
sought was the same or lower than the hourly rate
paid by actual billing clients of counsel.  (District
Court R. 79.)  Second, the hourly rate sought was the
same or lower than the hourly rate approved for other
counsel in comparable cases of First Amendment
election-related district court and appellate litigation.
Republican Party of Minnesota v. White, 456 F.3d 912,
920-21 (8th Cir. 2006) (awarding $400 and $425 per
hour).  Third, the hourly rate sought was the same or
lower than the hourly rate approved for other counsel
in civil rights cases in the venue of counsel, the venue
of the appellate jurisdiction and the venue of the
district court matter.  (District Court R. 79;  Agster v.
Maricopa County, 486 F.Supp.2d 1005, 1015 (D. Ariz.
2007) (awarding $400 per hour);  Rudebusch v.
Arizona, 2007 WL 2774482 (D. Ariz. 2007) (awarding
$300 per hour);  Societe Civile Succession Richard
Guiono v. Beseder, Inc., 2007 WL 3238703 (D. Ariz.
2007) (awarding $300 per hour);  Peterson v. Federal
Exp. Corp. Long Term Disability Plan, 525 F.Supp.2d
1125, 1127 (D. Ariz. 2007 (awarding $350 per hour).)
Fourth, the hourly rate sought was the same or lower
than the hourly rate of comparably skilled federal
litigators as evidenced by state bar surveys for top-
tiered appellate practitioners in the venue of the
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district court.  (District Court R. 79 and 90;  CBS
Broadcasting, Inc. v. Browning, 2007 WL 2850527
(S.D. Fla. 2007) (awarding $460 per hour);  see also
several district court orders from the Ninth Circuit’s
locale:  Camacho v. Bridgeport Financial, Inc., Case
No. 3:04-cv-00478-CRB (N.D. Cal.) (awarding $375 per
hour);  Ondersma v. Metropolitan Life Ins. Co., 2008
WL 782522 (N.D. Cal.) (awarding $475 per hour);
King v. Cigna Corp., 2007 WL 4365504 (N.D. Cal.)
(awarding $400-450 per hour).  Fifth, and finally, the
results obtained, the risk undertaken, the delay
experienced, and the public benefit conferred
warranted an hourly rate commensurate with the
uniqueness and social utility of the outcome obtained.

The district court ignored each and every one of
those factors, failing to cite or even address most or
any of them.  (Appendix at Appendix B at 5a and
Appendix at Appendix C at 9a.)  Instead, the district
court chose the lowest hourly fee rate that court ever
had awarded in a federal civil rights case – $200 an
hour for lead counsel.  (Appendix at Appendix B at 8a
and Appendix at Appendix C at 14a.)  The rate was
actually lower than the median rate for inflation-
adjusted 50th percentile lawyer anywhere in the state
of Arizona.  (District Court R. 90;  Arizona state bar’s
survey of attorney’s fees.)  The only facts cited in
support of this rate as the “reasonable” and “prevailing
market” rate were two-fold:  first, the age of the lawyer
(approximately 7 years since admitted into the bar at
the time of the fee application), and second, the
number of other lawyers the civil rights counsel
worked with (e.g., the size of the law firm).  (Appendix
at Appendix C at 14a.)
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4 Although this is not part of the record on this appeal, the district
court summarily denied any additional fee award on remand,
despite the Ninth Circuit’s reversal on that issue.  (District Court
R. 103.)  That order has been appealed and is pending before the
Ninth Circuit Court of Appeals.  (District Court R. 104.)  The new

The district court did not explain why the 50th
percentile was the appropriate market rate, nor why
the two-year old rate was appropriate or why the
entire state of Arizona was the only appropriate
geographically defined market place rather than the
city of Phoenix where the district court sat, the city of
San Francisco where the Ninth Circuit presided, or the
city of Los Angeles where counsel worked.  Id.  The
district court did not explain why counsel with rare
experience in winning these kind of cases (in a
jurisdiction where other plaintiffs were 0-for-15 that
decade against the defendant in similar cases), with a
prior and ongoing relationship with his client in the
matter, and with a resume quite different than the
two-year-old rate of 50th percentile lawyer somewhere
in the middle of Arizona warranted such a historically-
low rate in such a case.  Id.

In response to the district court’s adherence to the
inappropriately low hourly rate, Nader filed a timely
Notice of Appeal (the “Third Appeal”).  (District Court
R. 94.)  The Ninth Circuit reversed the district court’s
fee award in part and remanded in part for
reconsideration of whether the work done on the
preliminary injunction aspect of the litigation
contributed to the entire victory.  (Appendix at
Appendix A at 1a;  District Court R. 100;  Nader v.
Bennett, 2010 WL 5423002 (9th Cir. 2010)
(unpublished).)4  All other aspects of the district court’s
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appellate case number before the Ninth Circuit Court of Appeals
is 11-15548.  (District Court R. 105.)

order were upheld as within the trial court’s
discretion.  Id.

This Petition for Writ of Certiorari followed.

ARGUMENT FOR GRANTING WRIT

The current malleable, evasive and inconsistent
definitions of the “market” amongst the circuits in
ascertaining the “market rate” of a successful civil
rights attorney unduly unfetters the discretion of trial
judges, unnecessarily undermines meaningful judicial
review, and unyields and unearths a wide disparity of
unpredictable results from courts across the circuits.
This contradicts this Court’s stated purpose behind
attorney fee jurisprudence, which is to “avoid[]
frequent appellate review of what are essentially
factual matters.”  Hensley v. Eckerhart, 461 U.S. 424,
437, 103 S.Ct. 1933 (1983).  This goal is obliterated
when “widely disparate awards may be made, and
awards may be influenced (or at least appear to be
influenced) by a judge’s subjective opinion regarding
particular attorneys or the importance of a case,” and
renders the circuit court decision below contrary to
this Court’s precedents.  Perdue v. Kenny A., 130 S.Ct.
1662, 1676 (2010).  Yet that is precisely the reality
now.  This concern reaches its apex when the district
court making the fee award is making the award to a
litigant who successfully overturned a decision by that
very judge in that very case.
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Similarly, when “the hourly rate is determined by
a formula that takes into account only a single factor
(such as years since admission to the bar),” id. at 1674,
then this Court has noted such an award often “does
not adequately measure the attorney’s true market
value,” id., and the fee award won’t achieve the goal,
which is to “roughly approximate[] the fee that the
prevailing attorney would have received if he or she
had been representing a paying client who was billed
by the hour in a comparable case,” id. at 1667.  Yet,
that is precisely what transpired here, and this case
proves particularly useful for clarifying and correcting
circuit court splits and district court misapprehensions
in fee recovery litigation for civil rights counsel.

The requisite remedy can be simple.  Just as the
lodestar is the presumptive reasonable method of
calculating the fee due and owing, the actual billing
rate charged to paying clients should be the
presumptive hourly rate approved for successful civil
rights litigants.  For those attorneys without private
clients, the attested testimony of the actual billing
rates charged by attorneys “in other types of equally
complex federal litigation, such as antitrust cases”
should be the presumptive market rate, as further
evidenced by fee awards in comparable cases, fee
awards in federal bankruptcy cases, and fee awards in
class-action and contingency cases, where appropriate.
Sargeant v. Sharp, 579 F.2d 645, 648 (1st Cir. 1978)
(citing S. Rep. No. 94-1011 at 6 (1976), reprinted in
1976 U.S.C.C.A.N. 5908) (hereinafter “Senate Report
94-1011”).  This conforms to Congressional intent that
attorney’s fees awarded under Section 1988 should “be
governed by the same standards which prevail in other
types of equally complex Federal litigation, such as
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antitrust cases and not be reduced because the rights
involved may be non-pecuniary in nature.”  Id.

Such a resolution will simplify and clarify this area
of highlighted confusion and contradiction in the
circuits below;  it will enforce Congressional intent;
and it will minimize the evidentiary scope and
appellate review of such fee disputes, rendering fee
litigation secondary and less impactful on the federal
docket, to the benefit of litigant and court alike.
Hence, this Court should grant certiorari to resolve the
split between the circuits, bring clarity where there is
now mostly confusion and contradiction, ensure
uniformity where disparity now dominates, and
economize the litigation for all.

I. This Court Should Grant Certiorari to
Resolve a Split Between the Circuits
Concerning the Definition of the “Market” for
the “Prevailing Market Rate” in Civil Rights’
Fee-Shifting Cases.

While the lodestar remains the “guiding light,” of
this Court’s fee jurisprudence, the definitional terms
of the two calculi for the lodestar remain dimly and
erratically lit, when lit at all.  Perdue 130 S.Ct. at
1672.  As this Court noted, the goal of the fee award
process is to “roughly approximate the fee that the
prevailing attorney would have received if he or she
had been representing a paying client who was billed
by the hour in a comparable case.” Id.  Unfortunately,
that is rarely the case in the district and circuits with
ongoing confusion and contradiction amongst and
between the courts below.
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5 The various district and court approaches will be set out below,
and specific citations will be provided there.

To give some illustration of the conflicts and
confusion amongst the circuits, the circuits have
articulated widely distinct definitions of the “market”
for a successful civil rights’ attorney’s skills and
capabilities, as well assessing the “prevailing” rate
within that market.  The various definitions include:5

a) defining the market by the actual market for
that attorney as evidenced by the rates charged
paying clients by that attorney;

b) defining the market by the minimal hourly
rate in the market for any attorney merely
“capable” of handling a civil rights claim;

c) defining the market by the minimal rate
assessed under varying ethical rules as
“reasonable”, or sometimes identified as the
Johnson factors;

d) defining the market by judges’ awards in
other cases;

e) defining the market by the kind of case it
was;

f) defining the market by the area of law;

g) defining the market by high-end complex
federal litigation;
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h) defining the market by any kind of federal
litigation;

i) defining the market by any kind of litigation
at all;

j) defining the market by any kind of lawyer,
e.g., any person with a law degree, with a pulse,
and a reported billing rate in any bar survey;

k) defining the market by the location of the
lawyer;

l) defining the market by the location of the
case, though alternating between the region, the
state, the city, and inconsistently determining
whether it’s the location of the district court or the
appellate court when counsel worked in both
places;

m) defining the market by the judge’s perception
of a “reasonable” fee by his own personal
understanding of the “market” even for jurists that
haven’t been privately employed in decades;

n) defining the market by the age of the lawyer;

o) defining the market by the number of other
lawyers a lawyer works with (firm size);  and

p) defining the market by whatever standard of
“market” the judge determines, as new such
“markets” are being defined every day.

Basically, this summary delineates the fifteen
different standards, often with multiple factors within
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each standard, a court can or has highlighted or
isolated as the suddenly relevant “market” for
determining the “prevailing market rate” – about forty
different facts the court can plug in and choose from to
decide a “market.”  Phrases like “sub-markets” and
“micro-markets” find their way into the fee
jurisprudence as fee market definitions morph into
antitrust competition market like-analysis.  See
Student Public Interest Research Group of New Jersey,
Inc. v. AT&T Bell Laboratories, 842 F.2d 1436, 1445-46
(3rd Cir. 1988) (discussing the “micro-market rule”
adopted by the Seventh and Eleventh Circuits);
Covington v. District of Columbia, 839 F.Supp. 894,
899-900 (D.C. Cir. 1993 ) (discussing the submarket of
“plaintiffs’ civil rights, employment, and
discrimination lawyers”).  Courts continue to comment
on the difficulty of determining the market relevant to
the market rate for fee awards.  See National Ass’n of
Concerned Veterans v. Secretary of Defense, 675 F.2d
1319 (D.C. Cir. 1982).  Courts employ everything from
matrices to sub-markets in this search for the relevant
market of a market rate.  See id. (embracing matrix
approach);  see also Sanchez v. Schwartz, 688 F.2d 503,
506 n.9 (7th Cir. 1982) (rejecting matrix approach).
Which factor will ultimately matter is often as certain
as the spin of the justice “roulette” wheel.

Equally so, the “prevailing rate” faces the same
variability – it might be the higher-end rate
comparable to the general higher-end rates charged by
the federal litigator in complex litigation (as Congress
expressly intended), or it might be the fee range of
attorneys with prior experience in similar cases, or it
might be the inflation-adjusted sub-50th percentile
awarded in this case.  It might also be anything below,
above, or in between – maybe the top 25%, maybe the
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mean, maybe the median, maybe the bottom 25%;  who
knows?

Highlighting the confusion are several Circuits that
continue to emphasize the Johnson/ethical standards
for assessing the “market” for a “reasonable” fee,
despite this Court’s disavowal of the same.  See Arbor
Hill Concerned Citizens Neighborhood Ass’n, v. County
of Albany, 522 F.3d 182 (2nd Cir. 2007);  Timper v.
City of Norfolk, Virginia, 58 F.3d 68 (4th Cir. 1995);
Grissom v. The Mills Corporation, 549 F.3d 313 (4th
Cir. 2008);  Riley v. City of Jackson, Mississippi, 99
F.3d 757 (5th Cir. 1996);  Loranger v. Steirheim, 10
F.3d 776 (11th Cir. 1994).  This court, itself, has
questioned the ongoing vitality of this doctrine.  See
Perdue, 130 S.Ct. at 1671-72.

Circuits also cannot agree on the role of the judge’s
own opinion as market-expert.  Some circuits
emphasize the court’s personal view of the market
rates as the key factor.  See Andrade v. Jamestown
Housing Authority, 82 F.3d 1179, 1191 (1st Cir. 1996)
(“[T]he court is entitled to rely upon its own knowledge
of attorney’s fees in its surrounding area in arriving at
a reasonable hourly rate.”). Other circuits reject such
an approach.  See United Phosphorus, Ltd., v. Midland
Fumigant, Inc., 205 F.3d 1219, 1234 (10th Cir. 2000)
(“The court may not use its own knowledge to establish
the appropriate rate unless the evidence of prevailing
market rates before the court is inadequate.”).

Taking a different tack, the Seventh Circuit
emphasizes the actual billing rate of the attorney,
noting the lost opportunity cost imposed on counsel for
choosing civil rights cases over other cases in such
circumstances.  See Barrow v. Falk, 977 F.2d 1100 (7th
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Cir. 1992);  see also Cooper v. Casey, 97 F.3d 914 (7th
Cir. 1996).  The income foregone by representing the
civil rights plaintiff must be compensated for in the
hourly rate, best evidenced by the actual rate paid by
actual clients of the attorney.  The Eighth Circuit
equally concurs.  See Casey v. City of Cabool, Missouri,
12 F.3d 799, 805 (8th Cir. 1993) (noting “the
opportunity cost of the lawyer’s time provides the
starting point for determining a presumptively correct
hourly rate.”).ß

By contrast, the Sixth Circuit, for example, refuses
even the market rate of an attorney, often cutting it in
half or more, claiming the “appropriate rate . . . is not
necessarily the exact value sought by a particular
firm,” nor its actually billed rate but rather only the
“market rate in the venue sufficient to encourage
competent representation.”  Gonter v. Hunt Valve Co.,
Inc., 510 F.3d 610, 618 (6th Cir. 2007).  There, the
court favorably recited prior Circuit decisions that
acknowledged cutting admittedly “reasonable” rates by
40% to 50% solely because the lower rate was
“sufficient to encourage competent lawyers in the
relevant community to undertake legal
representation.”  Id.

Circuits also disagree on the relevant geographic
market when the attorney is not from that market,
when the case is not a common case within that
market, when the client is not from the local venue or
when much of the litigation takes place at different
venues, such as a matter heard at the district court
and appellate level.  Some circuits recognize that a
particular legal specialization, client relationship, or
skill set may only be reflected in the out-of-town or
national market rate.  See Casey, 12 F.3d 799.  This
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avoids the problem of civil rights enforcement relying
upon the particularities of interest or skill on the local
legal community, as the Eight Circuit noted:

To limit rates to those prevailing in a local
community might have the effect of limiting
civil rights enforcement to those communities
where the rates are sufficient to attract
experienced counsel.  Civil rights would be more
meaningful, then, in those communities (large
cities) where experienced attorneys can
command their customary fees.  This result
would be in direct contravention of the purpose
of diffuse enforcement through the “private
attorneys general” concept”.

See Casey, 12 F.3d at 805.

Congress could not have intended this type of
disparate treatment.

Basically, Casey reflects the ongoing confusion
about whether it is the area of law or the geographic
area of the lawyer’s or the court’s locale that governs
the market for assessing the “market” rate.  The Ninth
Circuit, here, accepted and adopted the district court’s
decision restricting the market to the state of Arizona,
even though the work performed was of a unique
federal specialty, there was an ongoing relationship
with the client, neither the client nor the attorney
were from the state, the issue – a Presidential ballot
access case - had national repercussions, and much of
the work was performed before the appellate level in
a locale other than Arizona.
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Just as the lodestar serves as the “presumptively”
reasonable method of fee calculation, this Court should
articulate the actual billing rate of the lawyer for other
paying clients as the “presumptively” reasonable
market rate within the lodestar.  This minimizes
confusion, reflects Congressional intent, and avoids the
undue subjectivity affecting disparate fee standards
from unduly unfettered and unguided discretion.
Several Circuits already follow the “actual billing rate
for paying clients” method.  See Barrow v. Falk, 977
F.2d 1100 (7th Cir. 1992);  Cooper v. Casey, 97 F.3d
914 (7th Cir. 1996);  Casey v. City of Cabool, Missouri,
12 F.3d 799 (8th Cir. 1993);  Norman v. Housing
Authority of City of Montgomery, 836 F.2d 1292, 1300
(11th Cir. 1988).  Their logic is persuasive and fair and
effectuates Congressional intent, protects civil rights,
and promotes both judicial efficacy and litigant
certainty.

Such a standard also conforms to Congressional
intent.  In enacting Section 1988, Congress recognized
that to achieve the statute’s purpose, the
determination of a “reasonable attorney’s fee” should
be “governed by the same standards which prevail in
other types of equally complex Federal litigation” and
calculated in a manner that “is traditional with
attorneys compensated by a fee-paying client.”  Senate
Report 94-1011.

The current disparate market definitions utilized
by courts across a split of circuits ignores the actual
market of the attorneys’ skills as well as the
appropriate analog market of higher-end federal
litigators in areas like anti-trust litigation.  This case
proffers a reasoned resolution to this split amongst
and between the circuits.
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II. This Court Should Grant Certiorari to Clarify,
Explicate and Enforce its Prior Precedents
Concerning Objective Standards of Fee
Assessments That Avoid Undue Subjective,
Discriminatory and Disparate Fee Awards.

While the lodestar remains the “guiding light” of
this Court’s fee jurisprudence, the guiding principle of
that jurisprudence is to have an “objective” method of
fee calculation that “thus cabins the discretion of trial
judges, permits meaningful judicial review, and
produces reasonably predictable results.”  Perdue, 130
S.Ct. at 1672.  The evil to be avoided is “widely
disparate awards,” and awards that “may be
influenced (or at least may appear to be influenced) by
a judge’s subjective opinion regarding particular
attorneys or the importance of the case.”  Id. at 1676.
The current jurisprudence in the split circuits fails to
achieve that objective, requiring remedy from this
Court.

While this Court assumed the lodestar “includes
most, if not all, of the relevant factors constituting a
reasonable attorneys’ fee,” that can hardly be the case
when district courts isolate just a few exclusive factors
for defining the relevant “market” of a comparable
attorney, especially when those factors are as
increasingly inconsequential as the number of years of
admission or the simple size of the law firm.  Perdue,
130 S.Ct. at 1673 (internal quotations omitted).  Such
a concern could not be any higher than here where the
same judge called upon to consider an appropriate fee
was overturned on appeal.

The district court in this case utilized a “young
lawyers in small firms somewhere in the state”
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standard to define the “market” for the attorneys’
skills.  This Court, in particular, has already criticized
such a focus on “years of experience” as the basis for
defining the market of an attorney and noted the
lodestar “does not adequately measure the attorney’s
true market value” when “the hourly rate is
determined by a formula that takes into account only
a single factor (such as years since admission to the
bar) or perhaps only a few similar factors.”  Perdue 130
S.Ct. at 1674.  Coequally, several circuits reject the
Ninth Circuit approach approved here, and focus on
the market rate for the skill set of counsel, rejecting
the age/firm size in the local market methodology
approved here by the 9th Circuit.  See Norman, 836
F.2d at 1300 (finding district court abused its
discretion when it selected the matrix model without
regard to the specific skill set needed for the
litigation).

The actual billing rate and analog skill set model,
rather than the “young lawyers in small firms” model,
also conforms to Congressional intent.  Congress chose
to enforce the constitutional liberties of the individual
against state encroachment through fee awards to
successful litigants.  Congress noted the need to create
incentives to achieve counsel capable of such civil-
rights enforcement success.  Congress chose to do so by
recommending the market rate of counsel, identifying
the appropriate market as the higher-end market of
federal litigators employed in areas of law such as
antitrust federal litigation.  Congress noted their
interest in creating a competitive advantage for civil
rights work by making the hourly rate comparable to
such high-end federal litigation, such as antitrust
litigation.
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Several circuits, though, like the Ninth Circuit
here, refuse to follow this Congressional directive.
Several circuits expressly reject Congress’ definition of
the appropriate incentive – market rates competitive
with high-end federal litigators, like anti-trust counsel
– and impose their own definition of the “appropriate”
incentive.  See Gonter, 510 F.3d at 618.  For example,
it is not unusual for courts to unilaterally reduce a
lawyer’s actual market rate—i.e., the rate that
sophisticated, paying clients are willing to pay—before
calculating the lodestar.  See, e.g., Hopwood v. Texas,
236 F.3d 256, 281 (5th Cir. 2000) (affirming the
reduction of Theodore Olson’s 1999 hourly rate from
$450 to $225, despite billing rate of $450 for paying
clients);  Daggett v. Kimmelman, 811 F.2d 793, 799-
800 (3rd Cir. 1987) (affirming reduction of 1986
attorney’s rate from $300 to $250 per hour, despite
billing rate of $300 for paying clients);  Grendel’s Den,
Inc. v. Larkin, 749 F.2d 945, 955-56 (1st Cir. 1984)
(reducing the 1983 hourly rate for Laurence Tribe in a
First Amendment case from $275 to $175, despite then
billing rate for paying clients of $375 per hour).  Here,
the cut was just as draconian, from $350 an hour to
$200 an hour.

This contradicts the legislative history of Section
1988, which makes clear that Congress intended for
the courts to apply a private market for legal services-
based approach to determining reasonable attorney’s
fees.  In enacting 42 U.S.C. § 1988 (“Section 1988”),
Congress was concerned that “civil rights laws depend
heavily on private enforcement, and fee awards have
proved an essential remedy if private citizens are to
have a meaningful opportunity to vindicate the
important Congressional policies which [civil rights]
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laws contain.”  Senate Report 94-1011;  H.R. Rep. No.
1558 (1976).

In other words, Congress was concerned that

[i]f federal fee-bearing litigation is less
remunerative than private litigation, then the
only attorneys who will take such cases will be
underemployed lawyers—who likely will be less
competent than the successful, busy lawyers
who would shun federal fee-bearing
litigation—and public interest lawyers, who, by
any measure, are insufficiently numerous to
handle all the cases for which other competent
attorneys cannot be found.

Stanley M. Grossman, Comment, Statutory Fee
Shifting in Civil Rights Class Actions: Incentive or
Liability?, 39 Ariz. L. Rev. 587, 592 (1997). See also
Jeffrey S. Brand, The Second Front in the Fight for
Civil Rights: The Supreme Court, Congress, and
Statutory Fees, 69 Tex. L. Rev. 291, 309-10 (1990).

In doing so, Congress “clearly defined the role that
the marketplace should play in its fee-shifting scheme”
by citing four cases where the judge “looked to the
marketplace to establish a reasonable statutory fee
and emphasized the need to place civil rights lawyers
on a competitive footing with attorneys practicing in
other complex but more traditional forms of practice.”
Brand, supra, at 314-15.  Congress explicitly identified
the standards to be applied in determining a
reasonable fee under Section 1988, endorsing the
multi-factor market-based approach “correctly applied”
in Stanford Daily v. Zurcher, 64 F.R.D. 680 (N.D. Cal.
1974);  Davis v. County of Los Angeles, 8 E.P.D. 9444
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(C.D. Cal. 1974);  and Swann v. Charlotte-Mecklenburg
Board of Education, 66 F.R.D. 483 (W.D.N.C. 1975).
See Senate Report 94-1011 at 6;  see also H. Rep. No.
94-1558, at 4 (citing Johnson).  In none of these cases
did the courts use a 50th percentile of young lawyers
in small firms dispersed throughout the state as the
market.  Indeed, Congress recognized that to attract
“competent counsel,” attorney’s fees awarded under
Section 1988 must be governed “by the same standards
which prevail in other types of equally complex
Federal litigation, such as antitrust cases and not be
reduced because the rights involved may be non-
pecuniary in nature.”  Senate Report 94-1011 at 6.

If there is any case where loose fee standards allow
the appearance of a district court penalizing a civil
rights litigant with lowered and drastically reduced
fees for appellate success, this is such a case.  At a
minimum, this Court should make clear that the
“young lawyers in small firms” class of lawyers is not
a proper market for civil rights attorneys and the
proper “prevailing” rate is not the two-year-old 50th
percentile rate in the entire state where the district
court is located.

The decision below treats civil rights attorneys as
a disfavored class of attorney, and puts them at a
competitive disadvantage in the market for accepting
and taking civil rights cases, by awarding them an
hourly rate less than the average hourly rate charged
to paying clients in non-contingent cases for 50% of
Arizona lawyers.  In stark contrast, the cases cited by
Congress as appropriate for assessing fee awards
recommended using the local market for federal
litigators, and then doubling the hourly rate to
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remediate the contingent cost and difficulties of the
litigation.  See Swann, 66 F.R.D. at 484, 486.

III. This Court Should Grant Certiorari to
Limit the Evidentiary Scope and
Appealable Issues in Fee Awards, Enabling
Efficacy of Litigant and Judicial Resources
as Well as Promoting Certainty of Outcome
and Settlement of Controversies.

This Court expressed a laudable goal in Hensley
hoping to reduce fee litigation.  See Hensley, 461 U.S.
at 437.  Unfortunately, the “desirability of avoiding
frequent appellate review of what essentially are
factual matters,” id., is untenable when no attorney
knows which “factual matter” will be the one hand-
picked by the district court as the “relevant” factual
matter for defining the “market”, compelling attorneys
to engage in whole-scale attorney fee litigation and
compelling appellate review for the widely disparate,
often confusing, and inconsistently applied definitions
of the “market” in district and appellate courts.

When such isolated and marginal factors as age
and law firm size can dictate the definition of the
“market” for assessing the “prevailing market rate,”
then the lodestar does not “provide[] a rough
approximation of general billing practices,” though
that was the reason for adopting the lodestar
calculation in the first place.  Perdue, 130 S.Ct. at
1675.  It most assuredly cannot be said that such an
isolated-factor, lopsided, lodestar calculation conforms
to this Court’s precedents to “virtually in every case
reflect all indicia of attorney performance relevant to
a fee award.”  Id. at 1678 (Thomas, J., concurring).
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The hourly rate is critical because civil rights
litigants’ counsel already lose hours and fees otherwise
compensable in the actual private market place:  first,
litigants lose compensation for unsuccessful portions
of the case, which are always compensable in the
private marketplace;  second, as scholars and this
Court have noted previously, 40% of attorneys’ fees go
to overhead expenses, and this is worsened by the lack
of the right to recover expert witness costs,
investigative costs, and others costs of labor performed
or costs absorbed by the attorney traditionally
compensable in the private marketplace, see Perdue,
130 S.Ct. at 1683 (Breyer J., concurring in part and
dissenting in part) (citing Altman Weil Publications,
Inc., Survey of Law Firm Economics, 30 (2007 ed.));
third, most civil rights attorneys work without timely
payment in civil rights matters because they represent
economically-strapped clientele, while also acting as a
banker loaning funds and labor to their own cases,
risking no recovery at all, all of which is normally
compensable at a higher hourly rate than the rate
charged to clients who pay timely, cover costs, and pay
regardless of contingent outcome. See Bell v.
Clackamas County, 341 F.3d 858, 868 (9th Cir. 2003)
(“[A] court may also award rates at an attorney’s
current rate where appropriate to compensate for the
lengthy delay in receiving payment.”);  see also
Copeland v. Marshall, 641 F.2d 880, 893 (D.C. Cir.
1980) (holding that an hourly rate will only “represent
the prevailing rate for clients who typically pay their
bills promptly and since court-awarded fees normally
are received long after legal services are rendered,”
and thus “[a] percentage adjustment to reflect delay in
receipt may be appropriate.”)
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Already, district courts cut and gut attorneys’ fees
in manners contrary to the private marketplace,
creating competitive disadvantages for civil rights
attorneys, unless compensated for in a higher hourly
rate.  These cuts include: a) cuts for time spent in
transit or in travel for clients in civil rights cases;  b)
cuts for time spent as “more than necessary” to
perform a certain task using 20-20 hindsight of the
court;  c) cuts for time spent on any unsuccessful claim,
which paying clients in regular non-contingent civil
litigation pay routinely;  d) cuts for time entering and
keeping one’s time, though necessary to preserve any
claim for fees due to the specificity demanded by courts
for such time invoices;  and e) cuts in time for more
than one attorney’s involvement, a situation that
occurs on most occasions, despite the pervasive and
customary practice of using multiple attorneys for a
single task or court-room matter as both good policy
and impacting better outcomes.  See Alan Hirsch and
Diane Sheehey, Federal Judicial Center, Awarding
Attorneys’ Fees and Managing Fee Litigation, 26-27
(2005).

District and circuit courts also routinely apply
across-the-board percentage reductions to the number
of hours worked, and often in a completely subjective
manner uncommon to the market.  See e.g., Bivins v.
Wrap It Up, Inc., 548 F.3d 1348, 1350 (11th Cir. 2008)
(per curiam);  Moreno v. City of Sacramento, 534 F.3d
1106, 1112 (9th Cir. 2008);  New York State Ass’n for
Retarded Children v. Carey, 711 F.2d 1136, 1146 (2nd
Cir. 1983);  Daggett v. Kimmelman, 811 F.2d 793, 797-
98 (3rd Cir. 1987);  Tomazzoli v. Sheedy, 804 F.2d 93,
97-98 (7th Cir. 1986).  See e.g., Hensley, 461 U.S. at
438 n.13 (30% reduction to attorney’s time);  Green v.
Torres, 361 F.3d 96, 97 (2nd Cir. 2004) (per curiam)
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(affirming 20% across-the-board reduction for lack of
success);  Harris v. Marhoefer, 24 F.3d 16, 18-19 (9th
Cir. 1994) (upholding 50% reduction for lack of
success);  Jensen v. Clarke, 94 F.3d 1191, 1203-04 (8th
Cir. 1996) (affirming 10% reduction for lack of
documentation and 15% for lack of success);  Foley v.
City of Lowell, 948 F.2d 10, 18, 20 (1st Cir. 1991)
(approving of 1/3 across-the-board reduction);  Spell v.
McDaniel, 824 F.2d 1380, 1403 n.17 (4th Cir. 1987)
(approving of lodestar calculation that included 5%
across-the-board reduction).  As this Court has
previously noted and surveys confirm, costs typically
consume 40% of an hourly rate of an attorney.  See
Perdue, 130 S.Ct. at 1683 (Breyer J., concurring in
part and dissenting in part) (citing Altman Weil
Publications, Inc., Survey of Law Firm Economics, 30
(2007 ed.)).

By contrast, to ensure a rate reflective of the risks
and costs, and the real private marketplace, the hourly
rate recovered in common fund cases is a rate typically
twice to four times as high as the hourly rate of the
same attorney in non-complex, non-contingent, non-
public interest cases, without such costs exposure, and
such rates are approved across the judicial landscape.
See 4 Newberg on Class Actions, § 14.6 (4th ed. 2009)
(“multiples ranging from one to four are frequently
awarded in common fund cases when the lodestar
method is applied.”)

It is with particular irony that current attorneys’
fees awards are often less than even what some
Senators had hoped to limit attorneys’ fees to through
failed legislative amendments, including the “Helms
Amendment.”  These Senators had hoped to limit the
scope of attorneys’ fees awards to just “actual time
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expended” multiplied by the “prevailing rate for such
services, including any reasonable risk factor
component.”  122 Cong. Rec. 31477-31481 (Amendment
470 to S. 2278). The rejection of the “Helms
Amendment” is significant because, as this Court has
held, few “principles of statutory construction are more
compelling than the proposition that Congress does not
intend sub silentio to enact statutory language that it
has earlier discarded in favor of other language.”
Immigration and Naturalization Service v. Cardoza-
Fonseca, 480 U.S. 421, 442-43 (1987) (quoting
Nachman Corporation v. Pension Benefit Guaranty
Corporation, 446 U.S. 359, 392-93 (1980) (Stewart, J.,
dissenting)).  Yet, here, successful civil rights counsel
did not even receive compensation for the actual time
expended, the prevailing rate for such services by
paying clients of counsel, or receive any remuneration
for the enhanced risk of non-recovery.  Not even the
most fee-limiting legislative amendment proposed in
Congress risked such an attempt to undermine the
civil rights laws of the country by gutting the
compensation of the counsel who successfully sought to
enforce those laws, yet that is what the district court
did below, with approval and sanction in the Ninth
Circuit Court of Appeals.

By contrast, the standard proposed here – the
actual billing rate of paying clients, or if unavailable,
the actual billing rate of paying clients for federal
litigators in complex cases in the locale of the lawyer
– minimizes confusion, manifests Congressional intent,
and mitigates the undue subjectivity that makes a
morass of current fee billing jurisprudence in the
federal courts (where overturned judges can isolate
two factors amongst twenty in defining the “market
rate” to give the lawyers who overturned the district
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court judge the lowest possible fee, and the lowest fee
ever given by that judge in a civil rights cases, as
happened here).

The wide berth of possibly “relevant” or
“dispositive” definitions of “the market” for the
attorney’s skills and performance renders attorney fee
litigation extensive and expensive at the district court
level.  This litigation is further compounded and
complicated on appeal by the confusing and
contradicting legal standards utilized for “relevant”
factors the district court isolates in its definition of the
“market” and the “prevailing” rate within it.  Clarity is
critically needed, and most aided by coming from this
Court.

CONCLUSION

This court should anchor its jurisprudence to
Congressional intent and customary practice, by
articulating the “presumptively” reasonable rate as the
hourly rate billed to paying clients of the successful
civil rights counsel, and, where that evidence is
unavailable (such as public interest firms), then make
the presumptive rate for such counsel the market rate
for federal litigators in antitrust litigation in the venue
of the litigator.  This provides far simpler and bright-
line policies, reducing the burden and uncertainties on
district courts and litigant alike, ensuring a market-
competitive incentive for taking civil rights cases by
skilled federal litigators, and protecting the civil rights
and civil liberties of our citizenry, often entrusted and
dependent upon the market competitiveness of such
representation.  This will resolve the conflict between
the circuits, remove the confusion and disparity that
currently mark the jurisprudence in this area, and
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serve the efficacy needs of counsel and court alike.
Hence, the petitioners respectfully request the Court
grant certiorari in this case.
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