
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
JILL STEIN, ALABAMA GREEN PARTY,  ) 
MATTHEW HELLINGER, ROBERT  )  
COLLINS, CONSTITUTION PARTY OF  ) 
ALABAMA, JOSHUA CASSITY, STEVEN  ) 
KNEUSSLE, LIBERTARIAN PARTY OF  ) 
ALABAMA, MARK BODENHAUSEN, and  ) 
VICKI KIRKLAND, ) 
  ) 
 Plaintiffs, ) 
  ) 
 v. )     Case Number:  
  )     2:12-cv-00042-WKW-CSC 
BETH CHAPMAN, Alabama Secretary of  ) 
State,  ) 
 Defendant ) 
 
 

PLAINTIFF'S REPLY TO DEFENDANT'S SUPPLEMENTAL RESPONSE IN 
OPPOSITION TO THE MOTION FOR PRELIMINARY INJUNCTION 

 
 
 Plaintiffs hereby respectfully reply to Defendant's supplemental response in opposition to 

the motion for preliminary injunction: 

 

1. Defendant misapplies the affirmative defense of laches 

 

 Defendant raises the concept of laches to attack the sufficiency of plaintiffs' First 

Amendment claim, arguing that because the plaintiffs have not collected enough signatures, they 

have “slept on their rights” and forfeited their ability to bring a constitutional claim against the 

state. 

 The Supreme Court's Anderson test does not include any balancing of the degree to 

which the plaintiffs have exercised their First Amendment freedoms. Instead, the Supreme Court 



test puts the burden on the state to justify the degree to which the burden is required. The 

Anderson test does not calibrate the importance of First Amendment freedoms by the degree to 

which the plaintiffs seeking to protect those First Amendment freedoms have attempted to 

comply with laws that (they claim) unconstitutional. There simply isn't a role under the Anderson 

test for consideration of the degree to which the plaintiffs have attempted to comply with a 

potentially constitutional state election law. Thus, the only legal impact of the plaintiffs’ 

signature collection is through the doctrine of laches.  

 In the context of constitutional challenges to state election law, laches is raised as an 

affirmative defense to attack the timing of the lawsuit. If the lawsuit is filed too late (such as 

after the challenged deadline has passed), then the state may properly raise laches as an 

affirmative defense.  

 In a 2012 case in the 4th Circuit, Republican presidential candidates challenged the 

Commonwealth of Virginia's ban on out-of-state circulators for presidential ballot access 

petitions. Unfortunately, the plaintiffs filed suit after the deadline for submitting their petitions 

had passed. The Court upheld the district court's dismissal of their claim based on laches as they 

waited too late to file their claim.  

 “An affirmative defense to claims for equitable relief, laches requires a defendant 
to prove two elements: “(1) lack of diligence by the party against whom the defense is 
asserted, and (2) prejudice to the party asserting the defense.” Costello v. United States, 
365 U.S. 265, 282 (1961).....Movant argues that the district court erred in concluding that 
he was not diligent in pursuing his First Amendment challenge to Virginia's various 
election laws. To prove a lack of diligence, the Board must show that Movant “delayed 
inexcusably or unreasonably in filing suit,” White v. Daniel, 909 F.2d 99, 102 (4th Cir. 
1990), and that is unquestionably what happened here.”  

 
Perry v. Judd, Slip Copy, 2012 WL 120076 (4th Cir 2012), page 4. 
 

  
“Despite the fact that he was able to bring these constitutional challenges for over four 
months before the filing deadline of December 22, 2011, Movant waited until the 



eleventh hour to pursue his claims. As the district court found, Movant’s cognizable 
injury occurred no later than August 13, 2011, the day on which he declared his 
candidacy for President. At that point, the Commonwealth’s residency requirement 
prevented him from using non-Virginian petition circulators. As a matter of law, that 
requirement was ripe for First Amendment challenge….Nevertheless, he chose to sit on 
his right to challenge this provision until after he had been denied a place on the ballot. 
This deliberate delay precludes the possibility of equitable relief.  For equity ministers to 
the vigilant, not to those who sleep upon their rights.  

 
Id., page 4 (internal quotations and citations omitted) 
 
 Here, plaintiffs brought suit months before the challenged deadline. Plaintiffs have not 

shown a lack of diligence in bringing suit and thus they have not slept on their rights. The suit 

was properly brought well before the deadline and thus laches is not properly raised as an 

affirmative defense in this case.   

 Furthermore, the reasoning behind laches in the context of First Amendment challenges 

to state election law is to encourage would-be plaintiffs to file as soon as they possible can to 

avoid last-minute litigation that could cause administrative problems. The 7th Circuit explained 

that it would be best if plaintiffs filed challenges to state election law as soon as possible, even 

before they attempted to gather a single signature. 

 Moreover, it would be inequitable to order preliminary relief in a suit filed so 
gratuitously late in the campaign season. It wasn't filed until June 27, only a little more 
than four months before the election. If when he declared his candidacy back in February 
Nader  had thought as he now does that the Illinois Election Code unconstitutionally 
impaired his chances of getting a place on the ballot, he could easily have filed suit at the 
same time that he declared his candidacy—especially as he had filed a similar suit the last 
time he ran for President, in 2000, when he obtained a preliminary injunction that got him 
on the Illinois ballot by allowing him to submit petitions collected after the deadline 
though no final judgment was ever entered. There would be no question of his standing to 
seek such relief in advance of the submission or even collection of any petitions. 

 

Nader v. Keith, 385 F.3d 729, 736 (7th Cir 2004). 

 Thus, imposing on these plaintiffs some sort of test of substantial compliance with the 

challenged state election law runs counter to the reasoning and policy behind laches as an 



appropriate affirmative defense. Courts encourage plaintiffs to file constitutional challenges to 

state election law early, not late, and requiring plaintiffs to demonstrate that they have 

substantially complied with the challenged election laws cuts against that policy. In effect, 

Defendant’s expansive interpretation of laches would allow the state to have its cake and eat it 

too – the state could challenge the plaintiff for filing the suit too late under laches and also (as 

here) challenge the plaintiff for his failure to comply with the state election law in the first place 

if they file too early.  

 

2. Binding case law establishes the constitutional burden of the March early filing deadline  

 

 Defendant argues that the March filing deadline is not enough of a burden on plaintiffs to 

trigger constitutional review. However, the 11th Circuit has already determined that an April 

filing deadline for minor party petitions does, as a matter of law, impose a burden on the First 

Amendment freedoms of Alabama citizens. 

 Although the Court finds that the deadlines in question do not freeze the political status 
 quo and that they do not pose an insurmountable obstacle to ballot access for minor 
 parties, the Court finds that they do pose a significant burden on plaintiffs in their 
 attempts to access the Alabama ballot and do not serve any compelling state interest. 
 Having found such a burden, and also finding that the State could adopt less drastic 
 deadlines which would serve its interests, the Court determines that the April 6 deadlines 
 cannot pass constitutional muster in that they violate the First and Fourteenth 
 Amendments to the United States Constitution. Therefore, plaintiffs are entitled to have 
 such deadlines declared unconstitutional and to have defendant enjoined from enforcing 
 these deadlines. 
New Alliance Party of Alabama v. Hand, 933 F.2d 1568, 1576 (11th Circ. 1991). 

 The 11th Circuit opinion directly on point governs this Court's assessment of the burden 

placed on Alabama citizens of an even earlier filing deadline for minor party petitions as a matter 

of law. 



  

3. Defendant's interest in a “fair playing field” is neither legitimate nor strong enough to 

justify infringing on First Amendment freedoms 

 

 Defendant defines the state’s interest in infringing plaintiffs’ First Amendment freedoms 

as a “fair playing field” interest. This interest is largely illusory. The interest itself begs the 

question: fair to whom? Simply referencing the extensive activities of qualified political parties 

around their primary election does not an interest make. Further, it is no constitutional defense to 

the early filing deadline for minor party presidential candidates to reiterate that the State of 

Alabama has chosen to impose an exceptionally early filing deadine on minor party presidential 

candidates. As a matter of law, the state does have a lesser interest in burdening the First 

Amendment freedoms of minor party presidential candidates and their supports than other minor 

party candidates; the state can not strengthen the legitimacy of its interests by subsuming the 

filing deadline of minor party presidential candidates with all other minor party candidates – and 

then claiming a “fair playing field” interest justifies the burden on minor party presidential 

candidates.  

 

Dated this 21st day of June, 2012. 

JILL STEIN, ALABAMA GREEN PARTY, 
MATTHEW HELLINGER, ROBERT COLLINS, 
CONSTITUTION PARTY OF ALABAMA, 
JOSHUA CASSITY, STEVEN KNEUSSLE, 
LIBERTARIAN PARTY OF  ALABAMA, MARK 
BODENHAUSEN, and VICKI KIRKLAND 
 
 
 
/s/ Dan Johnson 



By: DAN JOHNSON, Illinois ARDC No. 6280299 
Counsel for Plaintiffs 
 
Korey Cotter Heather & Richardson, LLC 
20 South Clark Street, Suite 500 
Chicago, Illinois 60603 
dan@kchrlaw.com 
Telephone: (312) 867-5377 
Facsimile: (312) 794-7064  

 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on the 21st day of June 2012, I electronically filed the foregoing 
document with the Clerk of the Court using the CM/ECF system which will send notification of 
such filing to the following counsel of record. 
 
Misty S. Fairbanks 
Joshua K. Payne 
Assistant Attorneys General 
 
Office of the Attorney General 
501 Washington Avenue 
Montgomery, Alabama 36130 
Telephone: 334.242.7300 
Facsimile: 334.353.8440 
mfairbanks@ago.state.al.us 
jpayne@ago.state.al.us 
 
      s/ Dan Johnson 
      Attorney for the Plaintiffs 

 


