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Pursuant to the Court’s May 30, 2012 Order, Plaintiffs Ralph Nader (the “Candidate”), 

Christopher Droznick, Nancy Oden and Rosemary Whittaker (the “Voters”) respectfully submit 

this brief in response to the supplemental briefs filed on June 19, 2012 by Defendants Maine 

Democratic Party, Democratic National Committee, Kerry-Edwards 2004, Inc., Terry McAuliffe 

and Dorothy Melanson (collectively, “MDP”), and by Defendants Toby Moffett and The Ballot 

Project, Inc. (“Moffett”). 

INTRODUCTION

On April 19, 2012, the Law Court entered a unanimous, 7-0 decision reversing dismissal 

of this case and remanding for further proceedings. See Nader v. Maine Democratic Party, 2012 

ME 57 (“Slip Op.”). In doing so, the Law Court rejected the standard it previously applied in 

proceedings governed by Maine’s anti-SLAPP statute, 14 M.R.S. § 556, and announced a new 

standard, which this Court must now apply. In the following discussion, the Candidate and 

Voters begin by demonstrating that they meet the new “low standard” the Law Court announced. 

Next, they address the supplemental brief filed by MDP, and that filed by Moffett. As set forth 

below, Defendants make almost no attempt to address the allegations and evidence comprising 



the Candidate and Voters’ prima facie case. Defendants therefore fail, as a matter of law, to 

provide grounds for dismissal under the anti-SLAPP statute. Finally, Defendants fail to provide 

any other basis to dismiss this action, or to dismiss claims against any individual Defendant.

ARGUMENT

I. Defendants’ Special Motions to Dismiss Should Be Denied Because Plaintiffs 
Have Met Their Burden of Making a Prima Facie Showing That Some of 
Defendants’ Petitioning Conduct Was Baseless. 

In its unanimous decision reversing dismissal of this case, the Law Court agreed with this 

Court’s prior assessment that “the character of this litigation … is significantly different in tone 

and tenor” from a SLAPP suit. Nader v. Maine Democratic Party, No. CV-2009-57 (Sup. Ct. 

Wash. Cty.) (Order entered Dec. 29, 2010) (“Fee Order”). On the contrary, the Law Court 

observed, the Candidate and Voters’ claims raise legitimate issues that “are arguably of interest 

to the community as a whole,” including “access to the political process for minor-party 

candidates [and] preventing major parties from excluding minor party candidates from entering 

the political discourse.” Slip Op. ¶ 21 n.8. Two concurring Justices went further, and concluded 

that “the ‘Goliath’ who abuses other forms of petitioning to harass ‘David’ has now adopted the 

special motion to dismiss as another obstacle to throw in David’s path when he legitimately 

seeks to petition the court for redress.” Id. ¶ 45 (Silver, J. concurring). For these reasons, the Law 

Court not only reversed dismissal of this case, but also announced a new standard that applies 

under the anti-SLAPP statute.

A. To Survive Dismissal Pursuant to the Anti-SLAPP Statute, Plaintiffs 
Only Need to Present Some Evidence That Any of Defendants’ 
Petitioning Conduct Was Baseless. 

Under the new “prima facie standard” the Law Court announced, a plaintiff will survive a 

special motion to dismiss pursuant to the anti-SLAPP statute if the plaintiff “presents ‘some 
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evidence’ that the defendant’s petitioning activity was devoid of reasonable factual or legal 

support and caused actual injury.” Id. ¶ 35. This is a “low standard,” the Law Court emphasized, 

which “requires proof only of enough evidence to allow the fact-trier to infer the fact at issue and 

rule in the [plaintiff’s] favor.” Id. ¶¶ 34-35 (citation omitted). Therefore, a plaintiff who meets 

this “low standard” will avoid dismissal “even when faced with conflicting evidence from a 

defendant.”  Id. ¶ 35.

Applying its new standard to the instant case, the Law Court concluded that this action 

“should be allowed to proceed” unless the Candidate and Voters “fail[] to make a prima facie 

showing that any, rather than all” of Defendants’ petitioning activities “were devoid of any 

reasonable factual support or arguable basis in law.” Id. ¶ 36. The Law Court also specified that 

such a showing “necessarily” includes Defendants’ actions in Maine. Id. The Law Court 

cautioned, however, that “prima facie proof is a low standard that does not depend on the 

reliability or credibility of the evidence, all of which may be considered at some time later in the 

process.” Id. ¶ 34 (citation omitted). Finally, the Law Court found that the Candidate and Voters’ 

allegations of “quantifiable losses of money or other resources or other special damages” 

constitute “actual injury” for purposes of the anti-SLAPP statute. Id. ¶ 38.

In adopting the new prima facie standard, the Law Court expressly rejected the “converse 

summary-judgment-like standard” it had previously applied, which this Court relied on when it 

granted dismissal. Id. ¶¶ 29-33. The prima facie standard thus changes the parties’ burdens under 

the anti-SLAPP statute in three three crucial respects. First, the Court must now view the 

evidence in the light most favorable to the Candidate and Voters. Id. ¶ 34. Second, the Candidate 

and Voters will prevail if they show that “any, rather than all” of Defendants’ activity was 

baseless. Id. ¶ 36 (citation omitted). Third, because the Candidate and Voters only need present 
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“some evidence” to satisfy their burden, they will prevail even if Defendants present “conflicting 

evidence.” Id. ¶ 35.

The new prima facie standard thus directly addresses this Court’s concern that, “but for 

the impact of legal authority in this State relating to [the anti-SLAPP statute], this Court is of the 

opinion that [the Candidate and Voter’s] action warranted further analysis and development 

through the evolution of normal civil litigation process.” Fee Order at 3-4. By rejecting its 

converse-summary-judgment-like standard, the Law Court has made clear that such authority no 

longer “compels” dismissal of this case, as this Court previously concluded. Id. at 3. On the 

contrary, in view of the substantial “change in the parties’ burdens” the Law Court announced, 

there can be little doubt the Candidate and Voters have made the showing necessary to avoid 

dismissal under the anti-SLAPP statute. Slip Op. ¶ 36.

B. The Candidate and Voters Have Presented Substantial Evidence That 
Some of Defendants’ Petitioning Conduct in Maine and Elsewhere 
Was Baseless.

 
The record in this case is replete with allegations and evidence that Defendants’ 29 

complaints, including the two they filed in Maine, contained numerous false and baseless claims 

of fraud against the Candidate and Voters, and that Defendants engaged in other baseless 

petitioning conduct. Maine-specific examples of Defendants’ baseless petitioning conduct 

include the following:

➢ On the basis of a typographical error misidentifying an elector known as “J.” as “John” 
rather than “Joseph,” Defendants’ first complaint falsely alleged that “the apparent use of 
a fictitious person as a presidential elector constitutes a misrepresentation to all Maine 
citizens who signed the petition,” Comp. ¶ 59; Affidavit of Theresa Amato ¶ 28 (“Amato 
Aff.”), Ex. I;

➢ On the basis of that same typographical error, Defendants falsely claimed that the 
Candidate and Voters’ nomination petitions included a person who does not exist – a 
reference to Mr. Snowdeal, who Defendants knew or should have known does in fact 
exist, Comp. ¶ 59; see Affidavit of J. Noble Snowdeal (“Snowdeal Aff.”);
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➢ Even though Mr. Snowdeal testified in person during the initial proceeding before the 
Secretary of State’s Administrative Officer, Defendants still appealed, to the Superior 
Court, their false claim that Mr. Snowdeal was a “fictitious” person, Comp. ¶ 63;

➢ Defendants’ first Maine complaint also falsely alleged, “on information and belief,” that 
“petition forms … were falsely affirmed by one or more circulators,” Amato Aff. ¶ 28; 

➢ Defendants’ second Maine complaint falsely alleged, “on information and belief,” that 
the Candidate and Voters’ petition circulators “fraudulently concealed the identity of the 
candidate … and misled signers into signing the petition,” Comp. ¶ 60;

➢ Without any evidence to support their allegations that petition circulators were attempting 
to mislead signers, Defendants relied on such allegations to obtains subpoenas against the 
Candidate’s electors and/or petition circulators, Comp. ¶ 60;

➢ Although Defendants had no reasonable factual support or legal basis for the foregoing 
allegations, Defendant Melanson issued a written statement, which was widely publicized 
in Maine, stating that “forged petition signatures” in other states raised “serious questions 
regarding the methods Ralph Nader has used to get on ballots across the country,” Amato 
Aff. ¶ 30.

Demonstrating the lack of basis for Defendants’ foregoing allegations, during the two-

day proceeding before the Secretary of State’s Hearing Officer, “No witness testified to any 

wrongful or illegal act of Nader-Camejo staff and volunteers in performing Nader-Camejo 

petitioning for Maine voter signatures.” Affidavit of Harold Burbank ¶ 14. This was so despite 

the fact that Defendants subpoenaed no fewer than 10 municipal clerks, as well as the Voters 

themselves. See id. ¶ 11. Instead, Defendant Melanson admitted under oath that her challenge 

had been filed as part of “a nationwide process” directed and financed at least in part by 

Defendant DNC. Id. ¶ 19. The purpose of this effort, Defendants publicly admitted, was not not 

to vindicate valid claims, but rather to “drain,” “distract” and “neutralize” the Candidate and 

Voters’ campaign by making them defend as many lawsuits as possible. See Amato Aff. ¶¶ 15-

17. 

In further support of their Maine-specific claims, the Candidate and Voters have 

submitted the following:
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➢ Affidavit of Attorney Harold Burbank (describing the Candidate and Voters’ unanimous 
victory at each stage of Defendants’ Maine challenge, from the initial hearing before the 
Hearing Officer, through the final appeal to the Law Court);

➢ Affidavit of Maine Elector J. Noble Snowdeal (rebutting Defendants’ false allegation that 
Mr. Snowdeal is a “fictitious” person, and demonstrating that this fact could be easily 
verified);

➢ Affidavit of Maine Elector Nancy Oden (“Oden Aff.”) (describing Defendants’ false and 
baseless allegations of “fraud” in Maine challenge, which Defendants used as a pretext 
for obtaining subpoenas against Candidate’s petition circulators and the Voters, as well as 
actual injury resulting therefrom, including widespread publication of Defendants’ false 
allegations throughout the state of Maine).

Finally, in further support of their allegations of “actual injury,” the Candidate and Voters 

submit the following:

➢ Affidavit of Candidate Ralph Nader (describing, inter alia, financial injury the Candidate 
incurred as a result of Defendants’ conduct, including the attachment of his personal bank 
accounts by attorneys from Reed Smith, LLP, one of several law firms retained by 
Defendant DNC that filed Defendants’ challenges).

The foregoing summary is not comprehensive, but provides the Court with reference to 

some of the most salient evidence supporting the Candidate and Voters’ Maine-specific claims. 

That evidence establishes the following: 1) Defendants falsely accused Plaintiffs’ campaign of 

fraud, on the basis of facially implausible allegations, and raised groundless technical objections 

to the Candidate’s nomination petitions; 2) Defendants cited no evidence to support their false 

allegations; and 3) elections officials and courts unanimously concluded that Defendants’ 

allegations were false and that their claims lacked merit. Comp. ¶¶ 56-66. The Candidate and 

Voters have thus satisfied their burden of presenting “some evidence” that “any, rather than all” 

of Defendants’ petitioning activity in Maine was baseless. Therefore, Defendants’ special 

motions to dismiss should be denied. 

II. The MDP Fails to Provide Grounds for Dismissal Under the Anti-
SLAPP Statute.
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In its supplemental brief, MDP makes almost no attempt to address the foregoing 

allegations and evidence. Instead, MDP attempts to show that not all of its petitioning conduct in 

Maine was baseless. Even if that were true, however, it would not be relevant to whether the 

Candidate and Voters have met their burden of presenting “some evidence” that “any, rather than 

all” of Defendants’ petitioning conduct lacked any factual or legal basis. Slip Op. ¶¶ 35-36. The 

Candidate and Voters have met that burden. Consequently MDP cannot provide any basis for 

dismissal under the anti-SLAPP statute. 

As a threshold matter, MDP misstates the standard that now applies under the anti-

SLAPP statute. MDP contends the Candidate and Voters must “establish” that Defendants’ 

petitioning conduct was baseless, but that is incorrect. MDP Supp. Br. at 2. Under the new prima 

facie standard, the Candidate and Voters need only present “enough evidence to allow the fact-

trier to infer” that fact and rule in their favor. Slip Op. ¶ 34. The Candidate and Voters have done 

so, see supra Part I.A, and MDP does not dispute it. 

MDP also misrepresents “the petitioning activities in question” by asserting that they are 

limited to the claims brought by Defendant Melanson. MDP Supp. Br. at 2. Thus MDP never 

addresses the false allegations contained in Defendants’ second complaint, nor the fact that 

Defendants relied on such false allegations to obtain subpoenas against the Candidate’s petition 

circulators and the Voters themselves. Comp. ¶ 60. MDP also disregards the allegations and 

evidence demonstrating that Defendants used their false allegations of fraud in Maine as a 

pretext to harass and defame the Candidate and Voters, in keeping with Defendants’ nationwide 

strategy. See Oden Aff. ¶¶ 5-8. Such allegations and evidence are nonetheless part of the 

Candidate and Voters’ prima facie case, and MDP’s failure to address them demonstrates, again, 

that Defendants cannot support their special motions to dismiss. 
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To the limited extent that MDP addresses the Candidate and Voters’ prima facie case, it 

misrepresents the relevant allegations and evidence. Specifically, MDP asserts that Defendant 

Melanson’s complaint raised an “issue” as to whether “petitions listing a non-existent individual 

as an elector failed to comply” with Maine law. MDP Br. at 3. Defendants’ actual claim, 

however, was that Mr. Snowdeal was “fictitious,” that he did not exist, and that his inclusion on 

the Candidate and Voters’ nomination petitions constituted “a misrepresentation to all Maine 

citizens who signed the petition.” Comp. ¶ 59; Amato Aff. ¶ 28, Ex. I. This claim is baseless. 

Mr. Snowdeal is not fictitious. See Snowdeal Aff. ¶ 5. Not only does he exist, but he has 

also lived in Washington County, Maine almost his entire life since he was born in 1958. See id. 

¶ 3. Further, anyone doubting Mr. Snowdeal’s existence – including an attorney preparing a 

complaint alleging that he was a “fictitious” entity invented to mislead Maine voters – could 

easily dispel such doubts by consulting the Washington County phone book. There, Mr. 

Snowdeal is listed as “J. Noble Snowdeal,” as he is on his property deed, driver’s license and 

social security card. See id. ¶ 4. Defendants thus had no factual basis for claiming Mr. Snowdeal 

was “fictitious,” nor did they have any legal basis for claiming the Candidate and Voters had 

attempted to mislead Maine voters by including him on their nomination petitions. 

Even if Defendants filed their complaint alleging Mr. Snowdeal did not exist, without 

consulting the phone book or placing a phone call to ask him, they could not possibly have 

maintained a good faith belief in that claim after he testified before the Hearing Officer. Comp. ¶ 

63. Yet Defendants still appealed the issue of whether Mr. Snowdeal was “fictitious” to the 

Superior Court. Comp. ¶ 63. This appeal, on its face, was baseless. Further, contrary to 

Defendants’ contention, Justice Studstrup’s decision rejecting their claims includes substantial 

support for this conclusion. Justice Studstrup observed, for example, “the lack of any evidence” 
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to support Defendants’ claims, and rejected them by simply adopting the Hearing Officer’s 

“common sense approach.” Comp. ¶ 63. “Mr. Snowdeal is a living, breathing person who 

testified before the Hearing Officer,” Justice Studstrup concluded, “not a fictitious would-be 

elector created to fool petition signers.” Comp. ¶ 63.

At a minimum, the foregoing constitutes “some evidence” that Defendants lacked a 

reasonable basis in fact or an arguable basis in law for their claim that Mr. Snowdeal is fictitious. 

No more is needed to satisfy the Candidate and Voters’ burden under the “low standard” 

applicable at this preliminary stage of proceedings. Slip Op. Slip Op. ¶¶ 35-36.   

The remainder of MDP’s argument is not relevant.

III. Moffett Fails to Provide Grounds for Dismissal Under the Anti-SLAPP 
Statute.

The supplemental brief filed by Moffett adds little to MDP’s assertions. Like MDP, 

Moffett contends the Candidate and Voters must “demonstrate” that Defendants’ petitioning 

activities were baseless. Moffett Supp. Br. at 5. That is incorrect. The Candidate and Voters 

merely need to present “some evidence” in support of that conclusion. Slip Op. ¶ 35. 

Moffett further contends the Candidate and Voters “submitted no evidence” to satisfy 

their burden. Moffett Supp. Br. at 5. As the above-cited allegations and evidence demonstrate, 

that too is incorrect. See supra Part I.A. Like MDP, Moffett simply chooses not to address such 

allegations and evidence on the merits. 

Finally, Moffett repeatedly asserts that the Candidate and Voters must show Defendants’ 

entire “challenges” or “actions” were baseless. Moffett Supp. Br. at 5-7. Once again, Moffett is 

incorrect. Instead, the Law Court expressly concluded that the Candidate and Voters can prevail 

by showing that “any, rather than all,” of Defendants’ petitioning activities were baseless. Slip 

Op. ¶ 36. Moffett’s assertion that certain challenges raised “legitimate legal issues” therefore is 
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not relevant.1 Moffett Supp. Br. at 4. The Candidate and Voters have made a prima facie 

showing that some of Defendants’ petitioning activity was baseless, and that is all they are 

required to do.  

IV. Defendants Fail to Provide Any Alternate Grounds for Dismissal of This 
Case, or to Dismiss the Claims Against Any Individual Defendant.

MDP and Moffett reassert the alternate grounds for dismissal made in their pending 

motions to dismiss pursuant to M.R. Civ. P. 12(b). MDP Supp. Br at 7; Moffett Supp. Br. at 1. In 

response, the Candidate and Voters adopt by reference their two Oppositions to such motions, 

which they filed on April 5, 2010. The Candidate and Voters further respond as follows.

A. Dismissal of Claims Against Any Defendant for Lack of Personal 
Jurisdiction Is Improper Because Discovery Is Needed to Resolve 
Disputed Jurisdictional Facts.  

MDP and Moffett assert that certain individual Defendants should be dismissed for lack 

of personal jurisdiction. They do so, however, on the basis of disputed facts. This necessitates 

“discovery of a scope broad enough” to enable the parties to resolve the dispute in an evidentiary 

hearing. See Dorf v. Complastik Corp., 735 A.2d 984, 989 n.5 (Me. 1999) (citation omitted). 

Moffett contends, for example, that there is “no evidence” tying him or The Ballot 

Project to Defendants’ Maine challenges. Moffett Supp. Br. at 2-3. But one of Defendants’ 

Maine complaints incorporates, as “Exhibit K,” a private letter addressed to an attorney whose 

firm The Ballot Project paid in connection with Defendants’ Pennsylvania challenge. Comp. ¶ 

58. This fact alone establishes a prima facie basis for concluding Moffett materially supported 

Defendants’ Maine challenge. Comp. ¶ 58. Moreover, such a conclusion comports with Moffett’s 

prior admission that “We’re doing everything we can to facilitate lawyers in over 20 states.” 
1Moffett’s quotation of dicta from a Pennsylvania decision, which was entered before the Pennsylvania Attorney 
General revealed that Defendants’ challenge in that state was the product of a criminal conspiracy, is misleading 
because the Pennsylvania court’s own findings contradict such dicta. Based upon similar misrepresentations, this 
Court permitted the Candidate and Voters to submit a Surreply on August 20, 2010. That Surreply provides a 
complete and accurate account of the Pennsylvania court’s findings. 
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Comp. ¶ 44. If Moffett now wishes to dispute such facts, and to claim personal jurisdiction is 

lacking, discovery is necessary to resolve the dispute. See Dorf, 735 A.2d at 988-90 & n.4,5. 

MDP’s contention that Defendant Kerry-Edwards 2004, Inc. should be dismissed for lack 

of personal jurisdiction fails for the same reason. The Complaint specifically alleges that Kerry-

Edwards 2004 directed Defendants’ conspiracy in conjunction with Defendants DNC and The 

Ballot Project. Comp. ¶ 44. This allegation necessarily encompasses Defendants’ Maine 

challenges. Moreover, the allegation is supported by specific facts and evidence demonstrating 

that Kerry-Edwards 2004 falsely denied and fraudulently concealed its direct participation in 

Defendants’ conspiracy. Comp. ¶ 50. The Candidate and Voters have even submitted email 

records demonstrating that high-level Kerry-Edwards 2004 staff drafted at least one of 

Defendants’ complaints. See Amato Aff. ¶ 25, Ex. G. Such evidence directly contradicts the 

“comment” on which MDP now relies to deny that this Court may exercise personal jurisdiction 

over Kerry-Edwards 2004. Once again, therefore, discovery is needed to enable the parties to 

resolve the dispute. See Dorf, 735 A.2d at 988-90.

  B. Dismissal of Claims Against The Ballot Project Is Improper Because 
Maine’s “Saving Statute” Applies.

Moffett claims The Ballot Project is not amenable to suit because its corporate charter 

was revoked on September 12, 2005, for failure to make the necessary filings with the District of 

Columbia. Moffett Supp. Br. at 2-3. Moffett contends The Ballot Project cannot be sued more 

than three years after that date. Moffett Supp. Br. at 2 (citing D.C. Code § 29-301.86). This 

contention overlooks Maine’s “saving statute,” which states in relevant part:

When a summons fails of sufficient service or return by unavoidable accident, or default, 
or negligence of the officer to whom it was delivered or directed, or the action is 
otherwise defeated for any matter of form, or by the death of either party, the plaintiff 
may commence a new action on the same demand within 6 months after determination of 
the original action. 
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14 M.R.S. § 855. 

The Candidate originally filed suit alleging claims for abuse of process and malicious 

prosecution against The Ballot Project on October 30, 2007, well within the time Moffett 

concedes The Ballot Project was amenable to suit. See Nader v. Democratic National Committee, 

No. 2007 CA 007245 B (removed to the federal district court for the District of Columbia 

November 27, 2007). That suit was dismissed pursuant to the D.C. statute of limitations, without 

reaching the merits, on June 9, 2009. See Nader v. Democratic National Committee, 567 F.3d 

692, 702 (D.C. Cir. 2009) (“We affirm on this limitations ground without addressing the district 

court’s decision or the ultimate merits”). The instant action was then filed within 6 months of 

such dismissal, on November 25, 2009. Therefore, it was timely and properly filed against The 

Ballot Project pursuant to Maine’s saving statute. See Palmer Dev. Corp. v. Gordon, 723 A.2d 

881, 884 (Me. 1999) (“a successful statute of limitations defense does not reflect on the merits of 

an action”); Townsend v. Dantos, 1993 Me. Super. LEXIS 113, *6 (York Cty. Sup. Ct.) (saving 

statute applies where plaintiff “filed the action in good faith, there was no problem with personal 

jurisdiction over the Defendant and the dismissal was not due to the merits of the claim”); 

Ehrenfeld v. Webber, 1984 Me. Super. LEXIS 152, *3-*5 (Lincoln Cty. Sup. Ct.) (saving statute 

applies where first suit dismissed on subject matter jurisdictional grounds); see also Rodi v.  

Southern New England School of Law, 389 F.3d 5, 28-30 (1st Cir. 2004) (Massachusetts’ saving 

statute applies even where prior action was filed in New Jersey).
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CONCLUSION 

For the foregoing reasons, Defendants’ special motions to dismiss pursuant to the anti-

SLAPP statute, and their motions to dismiss pursuant to Rule 12(b), should be denied. 

Respectfully submitted,

/s/Harold H. Burbank, II

Harold H. Burbank, II
Maine Bar No. 6813
84 North Mountain Road
Canton, CT, 06019
(860) 693-2687
haroldburbank@comcast.net 

Lynne A. Williams 
Maine Bar No. 9267 
13 Albert Meadow 
Bar Harbor, ME 04609 
(207) 266-6327 
(207) 669-8347 
lwilliamslaw@earthlink.net

Oliver B. Hall
D.C. Bar No. 976463
(Admitted Pro Hac Vice)
1835 16th Street N.W.
Washington, D.C. 20009
617.953.0161
oliverbhall@gmail.com    
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