IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

LIBERTARIAN PARTY OF OKLAHOMA,

)

et al., 




    ....Plaintiffs,
)









)


v.






)       Case No. CIV 12-119-D








)

PAUL ZIRIAX, Secretary of the



)

Oklahoma State Election Board, et al.,  Defendants.
)

PLAINTIFFS’ MEMORANDUM OF CLOSING ARGUMENT IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION


Plaintiff LPO and its individual Plaintiff members herein request the Court to grant a preliminary injunction with an appropriate remedy to compensate for the approximate ten weeks of lost petitioning time, the loss of the more productive petitioning months of March and April, 2012, and the effect the foregoing disadvantages have had on the relatively high petition signature requirement of 5% of the last Gubernatorial vote.  In reaching an appropriate remedy; the LPO does not ask the Court to take any action that would interfere with the Defendants complying with the MOVE Act or alter any other dates which apply to primaries and other elections and candidate filing deadlines and challenges.  For the purpose of granting a preliminary injunction herein, the LPO believes it has shown a likelihood of success on the merits as to future elections and, particularly, the present election cycle in 2012.  The Defendants and their expert did not really address the numerous reported cases set forth in the LPO’s previous briefs where other Courts have declared unconstitutional deadlines in April, March, and earlier—even with significantly lower percentages of petition signatures required.  

In fact, Defendants’ expert in stressing the percentage approved by the U.S. Supreme Court in Jenness v. Fortson, 403 U.S. 431 (1971), specifically did not mention the fact that the deadline therein was the second Wednesday in June, Jenness v. Fortson, 403 U.S. at 433-434.  Also not discussed by Defendants’ expert were the remedies crafted by the Tenth Circuit in Blomquist v. Thomson, 739 F.2d 525 (10th Cir. 1984), to make up for the loss of approximately 10 months of petitioning time.  However, unlike in the instant case the petitioning time lost were the months farthest from the primary election, while in the case at bar, the LPO lost the months of March and April, 2012—which according to page 6 of Defendants’ Exhibit “46”, were the months available in 2004 when the LPO collected 20,462 signatures of the out of the 26,462 gathered (Joint Stipulations of Fact 30).  Defendants’ expert based most of his demonstrative evidence and his opinion on old versions of the ballot access law in question when the deadline for petition signatures was either May 31 or May 1.  Unlike the situation in Blomquist and Libertarian Political Organization of Oklahoma v. Clingman, 2007 OK CIV APP 51, 162 P.3d 948, the LPO has lost petitioning months which were still available in the Blomquist and Clingman cases.  Further, the March 1 petitioning deadline is 117 days before the primary election and not 55 days in a troublesomely early deadline approved by the Tenth Circuit in Rainbow Coalition of Oklahoma v. Oklahoma State Election Board, 844 F.2d 740 (10th Cir. 1988).  Therefore, Plaintiffs have a likelihood of success on the merits for the application of the law in question to the 2012 election.  

The magnitude of the burden on the LPO and its members is irreparable, because the injury cannot be offset by monetary damages, and likely, if the relief is not granted, to further damage the LPO which has consistently tried to meet Oklahoma’s ballot access laws and occasionally succeeded.  Therefore, the LPO faces irreparable harm in the denial of its access to the ballot for 2012, not to mention the harm to the interest of the public and the 61,713 Oklahoma voters (57,137 by March 1 and 4,576 by March 12) who signed petitions requesting the LPO have ballot status in Oklahoma in 2012.  

On the other hand, the State’s interest in complying with the MOVE Act and avoiding voter confusion and a crowded ballot do not outweigh the rights of the LPO when there has been no real showing of any voter confusion in the past or a crowded ballot, and the State’s interest can be adequately met by lowering the percentage required for 2012 to make up for the lost petitioning time or extending the deadline to turn in petition signatures to May 1 with the LPO to nominate by party convention similar to that allowed and set forth in Plaintiff’s Exhibit “5” or such earlier date (for example, March 19, 2012) and a pro rata reduction in signatures so as to allow the State to review and validate the additional signatures that the LPO can turn in by the new date set by the Court.  During the hearing on March 12th the Defendants admitted that they expected to have the 57,137 signatures turned in on March 1st validated by March 28th.  An additional turn-in during the month of March as the Court would so order would be for a far lesser amount and could be validated on or before March 31st as required under current law.  This would not necessitate a political convention for the LPO, even though the undisputed evidence was that the LPO had determined that they would need no primary election at all this year.  If the Defendants can verify 57,137 LPO signatures over a 27-day period by March 28th, they would have more than sufficient time to verify the lesser amount turned in at a designated date by the Court because they would have a smaller number of signatures to verify per day of time allowed.  While the Defendants contended that the LPO might have submitted sufficient signatures on March 1 to comply with the law as is, testimony at the hearing on March 12 indicated that even if 85% of the signature were valid, the LPO would fall short of the 51,739 valid signatures required.   

The LPO has made a good faith effort to attempt to comply with the new political party ballot access law by conducting a petition drive of almost ten months.  An order can be crafted in fairness and equity allowing relief to the LPO without damaging the interest of the State or the voters of Oklahoma.   

Respectfully submitted this 13th day of March, 2012.
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