
Constitutional Offices Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Phone:(614) 466-2872 
Fax: (614) 728-7592 
  

 
July 20, 2012 

Honorable Leonard Green 
Office of the Clerk 
U.S. Court of Appeals, Sixth Circuit 
540 Potter Stewart U.S. Courthouse 
100 East Fifth Street 
Cincinnati, Ohio 45202 

Re: Libertarian Party of Ohio v. Husted, No. 11-4066.   
Letter Brief regarding the repeal of H.B. 194. 

Dear Mr. Green:  

 access deadline for the 2012 

insofar as it provides one additional ground to find that Plaint
 

S.B. 295 was signed into law by Governor John Kasich on May 15, 2012 
and will become effective on August 15, 2012.  S.B. 295 repeals H.B. 194, the 
subject 
November 2012.   

A. 
years does not affect LPO or this appeal. 

 
The request for letter briefing suggests that the repeal of 

incorrect.  R.C. 3501.01(E)(1) has provided, at all times since the outset of this 
lawsuit, that primaries shall be held in March of presidential election years such as 
2012.  For the same time period, Ohio has had no enforceable minor party 
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requirement (1% signatures; filed 120 days before March primary) was declared 
unconstitutional in Libertarian Party of Ohio v. Blackwell, 462 F.3d 579 (6th Cir. 
2006).   

 
H.B. 194 would have delayed presidential primaries from March to May and 

eased the petition requirement (reducing the deadline from 120 to 90 days before 
the primary).  That act was stayed, however, by the filing of referendum signatures 
on September 29, 2011.  Its provisions never went into effect.  See Ohio Const. 
A
the March primary or any associated petition deadline.  Rather, the repeal of H.B. 
194 simply confirmed the status quo a March primary and no minor party 
petition requirement.  S.B. 295 had no effect on LPO.   

 
Moreover, Ohio Secretary of State, Jon Husted, issued Directive 2011-38, 

election.  The General Assembly does not challenge this Directive.  Whether H.B. 
194 was repealed or not, LPO was guaranteed ballot access for 2012. 

 
B. 

ruled; to the extent it was ripe, it became moot when Fair 
Elections Ohio filed its referendum petition and signatures on 
September 29, 2011; and it is now, if possible, even more moot 
given its repeal. 

 

194 was not ripe on September 7, 2011, when the district court issued its 

ripe, it became moot on September 29, 2011, when Fair Elections Ohio filed its 
original set of signatures to support putting the matter to referendum.  See General 

foreclosed by the repeal of H.B. 194 through S.B. 295. 
 
It is well established that the repeal of a statute subject to legal challenge 

renders that challenge moot.  Allee v. Medrano, 416 U.S. 802, 819-20 (1974) 
(superceded by statute on other grounds) (appeal of challenge to repealed statute 
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was moot; preliminary relief vacated); Bryan v. Austin, 354 U.S. 933 (1957) (per 
curiam appeal dismissed as moot); Bench Billboard Co. v. City of Cincinnati, 
675 F.3d 974, 981 (6th Cir. 2012); McQueary v. Conway, 614 F.3d 591, 595 (6th 
Cir. 2011); Midwest Media Prop., LLC v. Symmes Twp., 503 F.3d 456, 460-61 (6th 
Cir. 2007).  Ohio Citizen Action v. City of Englewood, 671 F.3d 564 (6th Cir. 
2012), on which LPO relies, is inapposite because the City amended the act that 
was preliminarily declared unconstitutional and the appeals court held that such 
amen
been repealed and no new minor-party ballot access provisions have been adopted 
in its stead.  No law currently exists for this Court to review. 

For the same reason, LPO cannot avoid the conclusion that this matter is 

doctrine requires, inter alia same complaining 
party [will] be subj McPherson v. Mich. High Sch. 

, 119 F.3d 453, 458 (6th Cir. 1997)(en banc))(quoting Rosales-
Garcia v. Holland, 322 F.3d 386, 396 (6th 
denied ballot access cannot be realized unless the General Assembly reenacts the 
minor party ballot access provisions of H.B. 194, the bill is signed by the 
Governor, and the act is either adopted at referendum or not challenged on 
referendum.  This chain of events is far too speculative to support continued legal 
review.  Brooks v. Vassar, 462 F.3d 341, 348 (4th 

National 

see also Diffenderfer v. Central 
Baptist Church, Inc., 404 U.S. 412, 575-76 (1972) (Repeal of challenged statute 

Bench Billboard, 675 F.3d at 981-82 (government cessation of challenged conduct 

p Mosley v. Hairston, 920 F.2d 409, 415 (6th Cir. 1990)). 
 
Moreover, the original defendant in this case is the Ohio Secretary of State, 

candidates on the Ohio ballot for 2011 and 2012.  Because H.B 194 never became 
effective, no enforceable minor party ballot access law exists in Ohio.  As a result, 
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the Secretary cannot deny LPO ballot access based on its minor party status 
because the Secretary has no law to enforce.  This legal reality distinguishes the 
present case from others in which the defendant voluntarily ceases the offending 
conduct but could, at any time, re-engage in such conduct.   

 
C. 

and the case dismissed. 
 

verse 
Arizonans 

for Official English v. Arizona, 502 U.S. 43, 71 (1997) (quoting United States v. 
Munsingwear, Inc., 340 U.S. 36, 39 (1950)). 

 
LPO asserts that vacatur is not available where the defendant caused the 

mootness through its own voluntary action.  While vacatur may be inappropriate 
and voluntary 

cessation of challenged conduct, this principle does not apply here for at least two 
reasons.  First, this case initially became moot on September 29, 2011, when Fair 
Elections Ohio filed its original signatures to support its referendum petition.  
Because this action cannot be attributed to defendant Jon Husted or intervenor-
defendant Ohio General Assembly, the narrow exception to vacatur is inapplicable. 

 
Second, courts generally grant vacatur to the government when mootness 

arises from the exercise of governmental functions, such as the repeal or 
amendment of a law.  For example, in 
Columbia, 108 F.3d 346, 351-52 (D.C. Cir. 1997), the court held that the 

by the passage of new legislation.  This is because the 
intended to avoid manipulation of the legal system, and the government has not 
only the right but the duty to enact or repeal legislation for the benefit of the 
public.  Id.  When a case is mooted by legislative action, the party seeking to avoid 
vacatur must offer independent evidence that the legislature was motivated to 
manipulate the courts.  Id.; accord, , 956 F.2d 
1178, 1187 (D.C. Cir. 1992); see also Rendell v. Rumsfeld, 484 F.3d 236, 243 (3d 
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Cir. 2007) (government is entitled to vacatur where the fulfillment of a 
governmental function, absent evidence of manipulation, moots an appeal); cf. 
Ford v. Miller, 469 F.3d 500, 506 n.10 (6th Cir. 2006) (denying vacatur to state 

action was specifically intended to moot the case).  Here, no inference can arise 
that the General Assembly repealed H.B. 194 for purposes of mooting this case 
because the case was already moot due to the referendum.   

Sincerely, 
 
Mike DeWine 
Ohio Attorney General 
 
/s/ Jeannine R. Lesperance  
 
Jeannine R. Lesperance 
Assistant Attorney General 

CERTIFICATE OF SERVICE 

I certify that the foregoing letter was filed with the Court on July 20, 2012, 

appeal via that system. 

/s/ Jeannine R. Lesperance 
Jeannine R. Lesperance (0085765) 
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