IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

REX LAWHORN, State Chairman of the 

)

Americans Elect Party of Oklahoma;


)

TROY BRADLEY, SANDRA J. HORN, 

)

TRACY A. HURSH, ANTHONY PAPILLION,
)

LLOYD V. HURSH, III, JIMMY L. BAKER, 
)

EPHRIAM Z. KNIGHT, Presidential Electors of
)

the Americans Elect Party of Oklahoma; 

)

GARY JOHNSON, and JAMES P. GRAY,

)

Candidates for President and Vice President

)

of the United States, respectively,
Petitioners,
)








)

  v.






)     Case No. 








)

PAUL ZIRIAX, Secretary of the Oklahoma

)

State Election Board; STEVE CURRY, Chairman
)

of the Oklahoma State Election Board; TOM

)

MONTGOMERY, Vice Chairman of the

)

Oklahoma State Election Board; DIANA 

)

SPURLOCK, Member of the Oklahoma State
)

Election Board; JERRY BUCHANAN, Alternate
)

Member of the Oklahoma State Election Board;  
)

and TIM MAULDIN, Alternate Member of the
)

Oklahoma State Election Board,
 Respondents.  )

  BRIEF-IN-CHIEF OF PETITIONERS IN SUPPORT OF THEIR
APPLICATION TO ASSUME ORIGINAL JURISDICTION AND

PETITION FOR WRIT OF MANDAMUS
SUMMARY OF THE RECORD
The Americans Elect Party, along with the Democratic and Republican Parties, is currently one of three recognized political parties in the State of Oklahoma.  Americans Elect achieved recognition by submitting unverified petition signatures of 89,062 Oklahoma voters on February 28, 2012, pursuant to Okla. Stat. tit. 26, § 1-108, of which 64,424 were found to be valid.  Petitioner Rex Lawhorn is the elected Chairman of the Americans Elect Party in Oklahoma and was an original supporter of Americans Elect and participated and was involved in the petition drive which gathered the 89,062 unverified petition signatures of Oklahoma voters who expressed their desire in said petitions to have the Americans Elect Party appear on the ballot in Oklahoma in 2012.  The State Convention of Americans Elect selected Anthony Pappillion, Sandra J. Horn, Tracy A. Hursh, Lloyd V. Hursh, II, Lloyd V. Hursh, III, Jimmy L. Baker, and Ephriam Z. Knight to serve as Presidential electors for the 2012 General Election in Oklahoma.  Troy Bradley was subsequently substituted as a Presidential elector, while Lloyd V. Hursh, II, resigned as a Presidential elector.   


Americans Elect was conceived of as a new political party which would seek bi-partisan election solutions and alternatives to the Democratic and Republican parties.  However, the leaders of the national Americans Elect Party, who are not registered Oklahoma voters and reside outside of Oklahoma, decided to disband the Americans Elect Party and attempt to have it decertified and otherwise dissolved in states where it was recognized as a political party.  Because the national party’s directors voted to terminate the party on July 23-24, 2012, in a letter dated August 6, 2012, the Oklahoma State Election Board was informed that the national party wished to terminate its status “ . . . as a qualified political party in all states in which it has so qualified.”  The foregoing was contrary to the wishes of supporters of Americans Elect in Oklahoma—all of whom are registered Oklahoma voters, and is not supported or allowed under the election laws of the State of Oklahoma.  Once recognized as a political party in Oklahoma, pursuant to Okla. Stat. tit. 26, § 1-108, the only way a political party in Oklahoma can lose its recognition in a Presidential election year is by failing to comply with Okla. Stat. tit. 26, § 1-109(A), which requires the party’s candidates for President and Vice President to receive at least ten percent of the total vote cast.  In gubernatorial election years, a political party in order to maintain recognition must have its candidate for governor obtain at least ten percent of the total vote cast for governor.  Okla. Stat. tit. 26, § 1-109(A).
Because the failure to place Americans Elect candidates for President and Vice President on the Oklahoma ballot in 2012 would result in the party losing recognition after the 2012 General Election pursuant to Okla. Stat. tit. 26, § 1-109(A), Oklahoma registered voters who are members and supporters of the Americans Elect Party in Oklahoma at their State Convention in July of 2012 selected the individual Presidential elector Petitioners hereinabove as their Presidential electors to support Gary Johnson and James P. Gray as the Americans Elect candidates for President and Vice President in Oklahoma.  Gary Johnson is a former Republican Governor of New Mexico, having served for eight years, and James P. Gray is a retired State Judge in California, who has also run for statewide office in the State of California.  Both Governor Johnson and Judge Gray were nominated as candidates for President and Vice President of the United States, respectively, at the National Convention of the Libertarian Party in late May of 2012, and are candidates for President and Vice President of the United States in the other 49 states and the District of Columbia as either Libertarian or Independent candidates.  

The members of the Americans Elect Party in Oklahoma selected Governor Johnson and Judge Gray for the reason that they were willing to run as Americans Elect candidates in Oklahoma and were thought by the membership and supporters of Americans Elect in Oklahoma to be the candidates most likely to achieve at least ten percent of the total vote for President and Vice President in Oklahoma for the 2012 General Election.  No other viable alternatives were available to the Americans Elect Party in Oklahoma to obtain continued party recognition and to avoid dissolution of the party.  If Petitioners are granted the relief of this Court issuing the requested writ of mandamus, Petitioners would achieve the goal of the Americans Elect members, supporters, and Petition signers of establishing and maintaining a third recognized political party in Oklahoma.  Otherwise, the desires and goals of the Oklahoma members and supporters of Americans Elect and the 64,424 valid Oklahoma voters who signed petitions for the recognition of Americans Elect in Oklahoma for the 2012 election pursuant to Okla. Stat. tit. 12, § 1-108, will have been thwarted and denied.  

In attempting to achieve the above goal and comply with Oklahoma election law, viz.: Okla. Stat. tit. 26, §§ 10-101 and 10-102, the Chairman of the Oklahoma Americans Elect Party filed papers with the Oklahoma State Election Board listing their Presidential electors for 2012, evidence of the State Convention and State party elections and proceedings, the decision to nominate Gary Johnson and James P. Gray as Americans Elect candidates for President and Vice President in Oklahoma and oaths by the Presidential electors for Americans Elect, all as required by Okla. Stat. tit. 26, §§ 10-101, et seq.  In fact, Okla. Stat. tit. 26, § 10-101 specifically states that the “. . . nominees for Presidential Electors of any recognized political party shall be selected at a statewide convention of said party in a manner to be determined by said party.”  However, despite having complied with State law by August 7, 2012, the Respondents, through Paul Ziriax, Secretary of the Oklahoma State Election Board, waited until August 29, 2012, to reach a decision denying Petitioners’ request to have their Presidential and Vice Presidential candidates and their Presidential electors to appear on the Oklahoma General Election ballot for the election on November 6, 2012.  The lateness of Respondents’ aforesaid decision in siding with non-Oklahoma voters against Oklahoma voters and a State recognized political party, coupled with the fact that the Republican Party Presidential Nominating Convention is coming to an end and the Democratic Party Presidential Nominating Convention will be next week, resulting in the Democratic Party certifying its Presidential and Vice Presidential candidates and Presidential Electors in Oklahoma on or about Thursday, September 6, 2012, call for this Court to consider this matter in an expedited manner prior to Respondents and their agents and employees beginning to print the Presidential and Vice Presidential ballots for the 2012 General Election in Oklahoma.  On information and belief, Petitioners believe that said Presidential and Vice Presidential ballots will begin to be printed sometime immediately after the 6th of September, 2012.  
ARGUMENTS AND AUTHORITIES


The case at bar involves an issue of first impression wherein there is a conflict between the desires of Oklahoma voters who are supporters and members of an Oklahoma recognized political party--i.e., Americans Elect, and the desires of national leaders of the same political party who are not Oklahoma voters, did not sign the petitions for party recognition of Americans Elect pursuant to Okla. Stat. tit. 26, § 1-108, and wish to terminate and dissolve the party in Oklahoma and all other states where Americans Elect has been recognized as a political party.  Other than the requirements for continued political party recognition in Oklahoma and mandatory decertification of a recognized political party pursuant to Okla. Stat. tit. 26, § 1-109(A), Petitioners have found no precedent in either statute or legal decision to allow national leaders of a political party to terminate a recognized Oklahoma political party.  In fact, since the State Convention of the Oklahoma Americans Elect Party elected its Presidential electors and selected its candidates for President and Vice President of the United States, this Court should consider the teaching of the Oklahoma Constitution, Art. 3, § 5 that all elections shall be free and equal.  Considering the foregoing, it is disappointing that the Respondents would favor non-Oklahomans over a recognized Oklahoma political party supported by Oklahoma registered voter members and supporters, along with registered voter petition signers who certainly did not anticipate that their signed petitions seeking recognition after meeting with success would be for nothing.  

In deciding the instant case, it is important to note that the situation which the Court is faced with is not like the situations that have existed previously where state political parties sometimes nominated a Presidential candidate other than the candidate nominated by the national political party at its national convention, (e.g., the Republican parties of South Dakota and California in 1912 nominating Theodore Roosevelt rather than the national nominee, President William Howard Taft, or the Democratic parties in five southern states in 1948 nominating J. Strom Thurmond rather than the national nominee, President Harry S. Truman, or the Democratic party in Mississippi in 1960 nominating Senator Harry Byrd rather than the national nominee, John F. Kennedy, or the Alabama Democratic party in 1968 nominating George Wallace rather than the national nominee, Hubert H. Humphrey, or the Arizona Libertarian party in 2000 nominating L. Neil Smith rather than the national nominee Harry Browne), but instead where the state political party is nominating a candidate nominated by a national convention where the national party has nominated no one and is trying to disband.  Rather, the case at bar is closer to those situations where state parties have decided who they would nominate in Oklahoma or other states, e.g., the 1916 Socialist Party nominee in Oklahoma where there was no national convention for the Socialist Party because of the threats against it for allegedly being pro-German or the 1924 Presidential election in Oklahoma where a Republican U.S. Senator Robert LaFollette of Wisconsin ran for President as the nominee of the Progressive Party, but appeared twice on the Oklahoma ballot as the nominee of the Farmer Labor Party and the Socialist Party, and appeared on the ballot in different states of the United States under the heading of Progressive, Socialist, Farmer Labor, or Independent.  See State of Oklahoma, Election Results and Statistics for the Applicable Presidential Election Years.  


It is the contention of the Petitioners that once a political party is recognized under the laws of the State of Oklahoma, it is the voters of Oklahoma who wish to associate and support the newly recognized political party who control the party’s destiny pursuant to the applicable Oklahoma laws and Constitution.  Just because a national party seeks to go out of existence, such occurrence should not affect the continued existence of a state political party whose members and supporters wish it to continue in existence.  While the Respondents seem to have relied on a claim that the national Americans Elect Party is claiming some sort of exclusive trademark on the use of the name “Americans Elect”, such a claim has no legal support under Oklahoma election law or Constitutional law, and was, in fact, rejected in a trademark issue that had specifically been brought up by the Libertarian Party in trying to preserve the use of its party name in a case before the United States Court of Appeals for the Ninth Circuit originating in the State of Washington.  Washington State Republican Party v. Washington State Grange, 676 F.2d 784, (9th Cir., 2012).        

Finally, in a decision by another State Supreme Court in a somewhat similar case, the Supreme Court of Florida considered Ralph Nader as the Presidential candidate in Florida in 2004 for the Reform Party.  Reform Party of Florida v. Black, 885 So. 2d 303 (Fla. 2004). In the Black decision the Supreme Court of Florida reversed a decision by a trial court and the District Court of Appeal which had blocked Ralph Nader from being the Reform Party candidate for President in Florida in 2004.  The decision allowing Nader to be the Reform Party candidate for President in Florida in 2004 centered around the definition of a national party, the state party, and the conflict between the state and national branches of the party.  While resolving the case in favor of the Florida Reform Party and Nader, the Florida Supreme Court referred the matter for future legislation by the Florida Legislature.  Reform Party of Florida v. Black, Id.   
CONCLUSION

Wherefore, premises considered, Petitioners request that this Court assume original jurisdiction in the instant case—as it has done in previous election cases, McClendon v. Slater, 1976 OK 112, 554 P.2d 774, set this matter for a hearing and decision as soon as the Supreme Court or a designated Justice or Referee has time available, temporarily enjoin the Respondents from printing the Oklahoma ballots as to Presidential and Vice Presidential candidates and their Presidential electors for the General Election to be conducted on November 6, 2012, until such time as this Court can reach a decision on Petitioners’ instant application and petition, and, thereafter, issue a writ of mandamus directed to the Respondent Paul Ziriax, Secretary of the Oklahoma State Election Board, the other aforesaid Respondent members of the Oklahoma State Election Board, and all their agents and employees, to place the names of the aforesaid Petitioners Troy Bradley, Sandra J. Horn, Tracy A. Hursh, Anthony Papillion, Lloyd V. Hursh, III, Jimmy L. Baker, and Ephriam Z. Knight on the Oklahoma ballot as Presidential electors along with the names of Gary Johnson of New Mexico and James P. Gray of California as candidates for President and Vice President of the United States, respectively, as nominees of the Americans Elect Party in Oklahoma for the General Election to be conducted on November 6, 2012.  

Respectfully submitted this 31st day of August, 2012.
James C. Linger, OBA#5441
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