Case 2:13-cv-00663-MEF-TFM Document 25 Filed 10/31/13 Page 1 of 39

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
JAMES HALL
AND
N. C. “CLINT” MOSER, JR,
Plaintiffs,
v. : Civil Action No. 2:13-cv-00663-MEF

JIM BENNETT, Secretary of State
for the State of Alabama,

Defendant.

PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER
OR PRELIMINARY INJUNCTION'

INTRODUCTION

Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Plaintiffs
herein respectfully move this Honorable Court for an order granting immediate
injunctive relief against Jim Bennett, Secretary of State of the State of Alabama, in
his official capacity, to remedy the violation of Plaintiffs’ rights under the First

and Fourteenth Amendments to the United States Constitution, arising from the

' Plaintiffs respectfully request that all pleadings previously filed in this case be incorporated
herein. The expedited schedule in this case, by agreement of the parties and as reflected in this
Court’s Order of October 28, 2013, provides for Plaintiffs to file this Motion and then by
November 5, 2013, file a response to Defendant’s Motion to Dismiss or for Summary Judgment.
The instant Motion is not intended to address the Defendant’s Motion. With all due respect, the
sort of “litmus test” generic approach Defendant has taken in his Motion and the arguments
offered in support thereof entirely run afoul of the directives from the United States Supreme
Court for considering ballot access challenges and miss the established framework for analysis of
the specific circumstance at issue in this case; but that will be addressed in detail in the formal
Response to that Motion. The instant Motion will focus instead on the facts and legal principles
the courts have held must be applied in analyzing ballot access cases generally and more
specifically where a Special Election is at issue. This Motion and supporting materials are
submitted, mindful of the Court’s directive at the Scheduling Conference held on October 28,
2013, that all materials and argument submitted in the context of both parties’ motions and
responses thereto will be considered together.
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combination of Alabama’s ballot access laws for independent candidates for
United States Congress and the truncated schedule set by the Governor of
Alabama for the filing of ballot access signature petitions for independent
candidates seeking access to the ballot for the December 17, 2013 Special Election
for Alabama’s First U.S. Congressional District.

Absent such immediate injunctive relief by this Court, Plaintiffs
fundamental First and Fourteenth Amendment rights, to run for office, to vote for
one’s candidate of choice, to associate with each other and others for political
advocacy, to the equal protection of the laws, and such other First and Fourteenth
Amendment rights as will be herein described will be irretrievably denied.

Alabama law provides that in order to be placed on the ballot for a specified
elected office, by the date of the first primary election for the office at issue, an
independent candidate must file with the Defendant a written ballot access petition
by electors qualified to vote in the election to fill the office at issue, with the
number of such qualified electors signing such a petition equal to at least three
percent (3%) of the qualified electors who cast ballots for the office of Governor
in the last general election in the district in which the candidate seeks to qualify.
See §§ 17-9-3(a)(3) and 17-13-3, Code of Alabama, (1975)(as amended).

For the office at issue in this case, 5,938 signatures from qualified electors
would be required for an independent candidate’s ballot access petition in a
regular election cycle with no limitation on when the candidate could begin

gathering the signatures. Courts regularly have found that “unlimited” time frame
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for gathering signatures to be an important factor in upholding Alabama’s ballot
access law requirements.

This case arises, however, from Defendant’s imposition of the requirement
of filing 5,938 signatures of qualified electors by the first primary election, where,
instead of a regular election cycle, the office is to be filled by a Special Election
scheduled by the Governor on short notice with a severely truncated schedule
permitting, at most, 56 days for the gathering of this same number of signatures,
instead of the normal “unlimited” time frame.

Court after court within the Eleventh Circuit and around the country has
found that because of the truncated time frame for a Special Election, a State’s
regular election cycle ballot access signature requirements and/or the date by
which such signature petitions must be filed, must be adjusted to reflect the burden
imposed by the truncated schedule.

Alabama’s ballot access laws unconstitutionally fail to make a distinction
between such requirements attending a regular election cycle and a severely
truncated Special Election process and this Court’s immediate intervention is
required to protect the fundamental rights at issue for both Plaintiffs with respect
to the Special Election for U.S. Congress at issue in this case.

Plaintiffs satisfy all of the requirements for preliminary relief.

The United States Supreme Court unequivocally has held that there is to be
no “litmus test” approach in ballot access cases; rather each case must be analyzed

on its own peculiar facts, and in light of the burden imposed on the particular facts
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at issue. The Eleventh Circuit, district courts within the Eleventh Circuit, and
other courts consistently have held that for purposes of ballot access signature
petition requirements, a Special Election with a schedule that is truncated relative
to the schedule in a regular election cycle is different and ballot access signature
requirements that are imposed in a regular election cycle must be modified to
reflect the more severe burden imposed by the truncated schedule.

Accordingly, the case law specifically and directly applicable to the
circumstances at issue in this case makes it clear that Plaintiffs are substantially
likely to prevail on the merits of their claim that the number of signatures required
and/or the date by which the signature petitions must be filed has to be modified in
order to avoid violating Plaintiffs’ constitutional rights.

Secondly, without the requested preliminary relief, Plaintiffs without
question will be irreparably harmed, with Plaintiff Hall kept off the ballot as a
candidate for Congress and both Plaintiffs rendered unable to cast their votes for
him and otherwise exercise their fundamental constitutional rights as described
herein in greater detail.

Third, the preliminary relief sought would impose no undue burden on the
Defendant, especially when balanced against the acute, irretrievable, and
irreparable harm to the Plaintiffs.

Finally, the public interest fully favors granting the preliminary relief sought
herein and there simply is no public interest in favor of denying Plaintiff Hall

access to the ballot or both Plaintiffs the right to vote for the candidate of their
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choice under the circumstances present here.

Accordingly, in order to protect Plaintiffs’ fundamental constitutional rights
under the First and Fourteenth Amendments to the United States Constitution, to
free speech and association, to run for public office, to cast their votes effectively
and to advance their political beliefs through the electoral process, and to the equal
protection of the laws, Plaintiffs respectfully move this Court for an Order (1)
prohibiting the Defendant, his agents, employees, and other persons in concert
with him from enforcing the state statutes at issue to prevent Plaintiff Hall from
gaining access to the ballot for the Special Election and to deny Plaintiffs the right
to vote for Plaintiff Hall; (2) extending the filing deadline and decreasing the
number of signatures required for ballot access by Plaintiff for the Special Election
to a date and number which are fair, reasonable, and constitutionally permissible;
and (3) requiring the Defendant to take all appropriate steps to certify Plaintiff
Hall as an independent candidate to be placed on the Special Election ballot based
on the signature petitions he filed on September 24, 2013.

SUMMARY OF THE FACTUAL BACKGROUND

On or about July 29, 2013, the Alabama Secretary of State’s Office
announced that a Special Election will be held to elect a member of the United
States House of Representatives from Alabama’s First Congressional District, in
light of the August, 2013 resignation from that position by the duly elected
Representative, Jo Bonner. [hereinafter “Special Election”]

According to this July 29, 2013 announcement, the dates for the Special
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Election were set as follows: Primary Election, September 24, 2013; Primary
Runoff, November 5, 2013; and General Election, December 17, 2013.

Plaintiffs are qualified electors in the State of Alabama. Plaintiff Hall
wishes to run as an independent candidate not affiliated with any political party,
for the Congressional seat at issue and to cast his vote for himself. Plaintiff Moser
wanted to run as an independent candidate for the Congressional seat at issue; but
after working very hard on his effort to obtain signatures for his ballot access
petition, he has decided to withdraw because of the overwhelming obstacle of the
number of signatures required on a severely truncated schedule and he wishes to
put his support behind the independent candidacy of Plaintiff Hall, to support his
campaign for the Congressional seat at issue, and to cast his vote for him as an
independent candidate on the ballot.

Under Alabama’s election laws, while candidates for this office representing
the Democratic or Republican parties automatically get a spot on the ballot,
candidates not affiliated with either of those two parties must submit ballot access
signature petitions with 5,938 signatures from certifiable qualified Alabama
electors and they must submit these petitions by no later than September 24, 2013.

Based upon the schedule for the Special Election, set by Alabama’s
Governor and announced and administered by Alabama’s Secretary of State,
independent candidates in Alabama for the Congressional seat at issue have 56
days to obtain and file the requisite 5,938 certified signatures instead of the

approximately two years Alabama’s independent candidates for this same seat
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ordinarily would have to obtain and file the same number of certified signatures
for the Congressional seat at issue in a regular election cycle.

Plaintiffs allege that such laws violate their rights as candidates and as
voters under the First and Fourteenth Amendments to the United States
Constitution.

Plaintiffs seek a declaratory judgment and injunctive relief in their First
Amended Complaint in this action. [Doc. 13-1] In the instant motion Plaintiffs
seek immediate injunctive relief.

RELEVANT FACTS®

Plaintiff James Hall is an adult resident-citizen of Alabama, residing in
Stapleton, Alabama, within the boundaries of Alabama’s First U.S. Congressional
District, and has been at all times relevant to this lawsuit a qualified voter in the
State of Alabama according to state and federal law. Plaintiff Hall is a proud
United States Marine Corps veteran, with a wife and children who believes that
he, his family, like-minded Americans and their interests have been excluded and
ignored by the major political parties, run by an elite and exclusive political class
and he wishes to change that through his election to the United States Congress as
an independent candidate, promoting true American family values for his

constituents.

* The facts set forth in this section are taken directly from the First Amended Complaint, [Doc.
13-1], so that the Court is presented with a consistent set of the relevant facts. There has been no
discovery or opportunity to develop additional facts or other evidentiary sources for the facts in
this case, given the expedited nature of the matter. Plaintiffs have each provided Declarations,
attached hereto, which expressly attest, under 28 U.S.C. §1746, to the truthfulness of all facts
alleged in the First Amended Complaint (and therefore herein as well). [Exhs. 1 & 2]

7
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Plaintiff N.C. “Clint” Moser, Jr. is an adult resident-citizen of Alabama,
residing in Mobile, Alabama, within the boundaries of Alabama’s First U.S.
Congressional District, and has been at all times relevant to this lawsuit a qualified
voter in the State of Alabama according to state and federal law. He shares the
view that the major parties do not focus on the real issues that are important to
Americans and America and that fairer ballot access opportunities for independent
candidates is essential.

Defendant Jim Bennett is, upon information and belief, an adult resident-
citizen of Montgomery, Alabama. He is the Secretary of State for the State of
Alabama, and as such, is charged with the general administration of the election
laws and specific duties under such laws which are relevant to the issues in this
lawsuit.

On or about July 29, 2013, the Governor of Alabama proclaimed and
Defendant publicly announced that a Special Election would be held to fill the
vacancy to be created by the prospective (August 2013) retirement of the member
of the United States Congress representing Alabama’s First United States
Congressional District prior to the completion of his term of office.

The Governor announced that in connection with the Special Election:

A. The primary election for the Democratic and Republican parties to
select their respective candidates for the office at issue would be held on
September 24, 2013;

B. Any primary runoff that is to be held for the Democratic or
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Republican parties would be held on November 5, 2013; and
C. The general election for the First United States Congressional
District pursuant to this Special Election is to be held on December 17, 2013.

Plaintiff James Hall meets all of the eligibility requirements for election to
office of United States Congressman for the First United States Congressional
District in Alabama, and seeks election to that office through the Special Election
presently set for that office in 2013.

Plaintiff N. C. “Clint” Moser, Jr. meets all of the eligibility requirements for
election to office of United States Congressman for the First United States
Congressional District in Alabama, he intended to seek election to that office
through the Special Election presently set for that office in 2013, but found the
signature requirements and deadline for the submission of signature petitions to
create an insurmountable obstacle for his candidacy and so he has withdrawn from
that effort and now seeks to support the candidacy of Plaintiff Hall and cast his
vote for him as an independent candidate.

Each Plaintiff seeks to vote for Plaintiff Hall with respect to the office at
issue in the Special Election and to associate with others to support his candidacy.
Plaintiff Hall’s candidacy as an independent candidate is the vehicle
by which Plaintiff Hall seeks election through the Special Election and through

which both Plaintiffs seek to exercise their rights to political participation, to
advocate their agenda for political purposes, and to put forward their political

beliefs and points of view, as well as those of Plaintiff Hall’s constituents, and it is
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the vehicle by which he and other electors seek his access to the ballot in Alabama
for the Special Election.

Under Alabama law, only the Democratic and Republican parties are
permitted to hold primary elections for the position at issue at state expense.

Under Alabama law, only the candidates for the Congressional seat at issue
who represent the Democratic and Republican parties will be given automatic
access to the ballot in the Special Election.

Under §§17-9-3(a)(3) and 17-13-3, Code of Alabama, (1975)(as amended),
in order to be placed on the ballot for the Special Election, because he is an
independent candidate, not affiliated with either the Democratic or Republican
parties, Plaintiff Hall must obtain and file with the Defendant, by no later than
September 24, 2013, the date of the first primary for the Democratic and
Republican parties, the signatures of 5,938 people who the Defendant certifies to
be qualified electors for the office at issue.

On September 24, 2013, Plaintiff Hall personally filed his ballot
access signature petitions, consisting of some 316 pages with at least 2,835
signatures which he had gathered.

On September 25, 2013, Defendant’s Director of Elections wrote to Mr.
Hall acknowledging receipt of the 316 pages with 2,835 signatures, but advising
him that he was 3,103 signatures short of the 5,938 signatures required for ballot
access and that the Defendant would not even conduct a review to determine the

number of valid signatures.

10
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The Defendant advised Plaintiff Hall that, based on the number of
signatures he filed, his petition was insufficient for him to be placed on the ballot
as an independent candidate for the office at issue and Defendant has refused to
allow Plaintiff Hall to be placed on the ballot.

The seat at issue, member of the U.S. House of Representatives for
Alabama’s First Congressional District, is an elected position for a two year term,
with a new general election scheduled to fill the position every two years on the
first Tuesday of November of the election year in which the position is scheduled
for election.

Under Alabama law, in a regular election cycle, independent candidates in
Alabama who wish to seek the office at issue in this case, and electors who wish to
promote the candidacy of an independent candidate for such office ordinarily have
a virtually unlimited period of time to obtain and file with the Defendant,
signatures from certifiably qualified electors, equal in number to three percent
(3%) of the qualified electors who cast ballots for the office of Governor in the last
general election for the political subdivision in which Plaintiffs seek to qualify
because there is no limit on when the signature process can begin. The number of
signatures required for an independent candidate seeking the office at issue is
5,938 this year.

Plaintiff Hall at all relevant times used extraordinary due diligence to obtain
the requisite number of certifiable signatures; but it is fundamentally

unreasonable, unfair, and unconstitutional to require him to obtain and file

11
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petitions with the same number of certifiable signatures within the severely
curtailed time frame applied to this Special Election.

On or about June 4, 2013, following the announcement of the incumbent
holding the Congressional seat at issue in the Special Election that he intended to
retire from the seat in August of 2013, Plaintiff Hall contacted the Defendant’s
office to inquire as to what a ballot action petition needed to say, so that he could
create one on his own and begin trying to obtain signatures.

At that time, Defendant had not prepared any ballot access petition for
independent or minor party candidates to use to obtain signatures for the Special
Election at issue.

By June 7, 2013, Plaintiff Hall had created his own ballot access signature
petition for the Special Election at issue and submitted it to the Defendant for
approval. Plaintiff Hall contacted the Defendant’s office by email and by phone
on many occasions in his efforts to gain ballot access as an independent candidate
in this Special Election.

On or about June 11, 2013, Defendant’s office responded to Plaintiff Hall’s
proposed sample signature petition by making some changes to it. However,
Defendant did not provide Plaintiff Hall with the date of the general election for
the Special Election.

Information provided through the Defendant’s website advises that a ballot
access signature petition for an independent candidate for elective office in

Alabama must state on it the date of the election at issue. [Doc. 16-3]

12
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On July 8, 2013, Defendant’s office was advised of some of the
insurmountable hardships imposed on independent and minor party candidates,
given the number of signatures required and a truncated time frame. Defendant
was asked how long the time period would be for such candidates to try to obtain
signatures for their signature petitions.

Defendant’s Director of Elections responded on July 11, 2013, by
forwarding a sample ballot access petition which Defendant had created in
response to the July 8" inquiry, without any date stated for the election at issue,
notwithstanding the requirement that such a ballot access signature petition set
forth the date of the election at issue to be valid. [Doc. 16-2]

Defendant’s Director of Elections advised that no date for the primary
or the general election for the Special Election at issue could be provided until the
Governor of Alabama issued a proclamation setting such dates. Such
proclamation was scheduled to be issued on or around August 15, 2013, the date
previously announced as the effective date of the resignation of the incumbent
House member whose seat is at issue in this Special Election.

On July 12, 2013, Defendant’s office advised that they would notify the
undersigned when a calendar for the Special Election was set; but Defendant’s
office never provided the undersigned with such notice.

Based on issues raised in the pending related case, U.S. v. Alabama, Case
Number 2:12-¢v-00179-MHT-WC (Middle District of Alabama), the

announcement of the calendar for the Special Election at issue was moved up from

13
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August 15, 2013 to the end of July 2013 because of the concerns raised in that
case by the United States about hardships the truncated schedule for this Special
Election would cause for overseas absentee voters in this Special Election.

Upon information and belief, the first date on which a calendar for the
primaries and general election for the Special Election at issue appeared in any
public forum, was in an Order issued by Judge Thompson on July 26, 2013 in U.S.
v. Alabama. However, as noted, the Defendant provided no notice to the
undersigned, or to the Plaintiff of such calendar at any time and, upon information
and belief, Defendant did not even announce or otherwise provide notice of such
schedule on its website or any other public forum until on or about July 29, 2013.

Prior to the July 26, 2013 Order in the pending related case of U.S. v.
Alabama (in which the Secretary was a defendant as well), Defendant was well
aware of the hardships the signature requirement would cause for independent
candidates because of the severely truncated schedule attending the Special
Election and had express notice of such hardships and concerns on behalf of
independent candidates; yet Defendant ignored such concerns and failed to bring
the concerns of independent candidates and electors who wish to vote for
independent candidates, or the impact of the combination of the truncated
schedule and the signature requirement to the attention of the Court in that
pending related case.

Defendant even was provided with authority from the Eleventh Circuit

remanding a case in which the district court had refused to provide an

14
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accommodation for petitioning candidates whose time frame was truncated due to
a Special Election schedule, as well as the district court decision on remand,
extending the time frame for obtaining signatures. [See Exhs. 3&4]

Defendant knows or should know that courts within the Eleventh
Circuit and around the country have entered orders extending the deadline for
obtaining signatures, reducing the number of signatures requirement, or both when
dealing with the impact a Special Election’s truncated schedule has on the ability
of independent or minor party candidates to gain ballot access through signature
petitions.

Defendant knows or should know that in light of to the impact a Special
Election’s truncated schedule has on the ability of independent candidates to gain
ballot access and the impact the same has on electors who would like to vote for
independent candidates, state legislatures within the Eleventh Circuit have
removed the signature requirement altogether for independent candidates in
Special Elections.

Until after it became clear on or about September 24, 2013 that a primary
runoff election would be required, the date of the general election for this Special
Election could not be known or set, according to information provided by
Defendant. Now, it is clear that there will be a primary runoff for this Special
Election on November 5, 2013, with the general Special Election currently
scheduled for December 17, 2013.

No ballot access petition which complied with the requirements set forth in

15
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the official materials published by the Defendant regarding the rules and
regulations for independent candidates to gain access to the ballot access could be
formulated until a date for the general election for this Special Election was
established, given the requirement in Alabama that a valid access ballot signature
petition must set forth such date on the petition itself.

Notwithstanding the facts, among others, that (a) no valid ballot access
petition for the Special Election could be created until a date for the general
Special Election had been set, (b) prospective independent candidates could not
evaluate their ability to get the required number of signatures by the first primary
date, as the statute requires, without knowing when the first primary would be set,
and (c) Congressman Bonner could have changed his mind anytime before the
date in August when his resignation was scheduled to become effective, Plaintiff
Hall worked tirelessly throughout the months of June and July 2013 and all times
since then to obtain signatures for his ballot access petition and to promote his
campaign. [Exh. “1"]

From the earliest possible juncture, in his efforts to obtain signatures,
Plaintiff Hall has attended virtually every community event at which he believed
there likely would be significant gatherings of qualified electors in order to
maximize his efficiency in soliciting and obtaining signatures. These events have
included charity runs, festivals, yard sales, concerts, sporting events, a gun show,
and others. His efforts at some of the events were stymied by the sponsoring

organizations which were not “politically friendly.”

16
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Plaintiff Hall has tried to obtain signatures through networking efforts
with social contacts and work contacts, asking each friend and contact to provide
as many names as possible for potential signatories and to help him gather
signatures from the lists they developed for him.

Plaintiff Hall has visited businesses within the voting district and provided
signature petitions to those businesses who were willing to post them and facilitate
his collection of signatures. Many places of business refused to help; but he
persevered.

Plaintiff Hall and his wife independently went door to door to try to obtain
signatures, with disappointing results, achieving approximately 1 signature per 12
houses visited, and encountering reticence among many to get involved with a
stranger in a political matter. Plaintiff Hall also found the door to door process to
be most inefficient time-wise in light of this truncated schedule. Plaintiff Hall and
his wife visited approximately 5000 homes in their efforts to get signatures
through this door to door method.

For the signatures Plaintiff Hall obtained, most took a good deal of time to
obtain, because of obstacles that included: overcoming the potential signatory’s
reticence to discuss politics, concerns about the impact signing the petition would
have on the person’s freedom to vote for another candidate in a primary or in the
Special general election, concerns about a lack of privacy in providing personal
information, the time it took to fill in the required information if the person agreed

to sign, and the time the person requested to read all of the language on the

17
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petition.

Plaintiff Hall placed an advertisement to try to hire someone to help him
solicit signatures; but he received only one response. This did not prove to be a
successful manner of proceeding and ended up costing Plaintiff Hall about $4.00
per signature and he is a person of limited financial means.

Plaintiff Hall and his wife have worked tirelessly at all times during the
relevant time frame to try everything reasonably possible within their means to
obtain signatures and in the process they have sacrificed both family and work
obligations. Plaintiff Hall has missed his children’s sports practices and games,
family events and his work has suffered because of the time and effort he has had
to devote to his Herculean effort at trying to obtain signatures to gain access to the
ballot for this Special Election. His efforts have continued unabated.

Plaintiff Moser also made great effort to obtain the requisite number of
signatures by September 24, 2013; but he could not meet the requirement and in
great frustration has abandoned his quest for ballot access for this Special
Election. He supports Plaintiff Hall’s efforts and wishes to case his support and
vote behind Plaintiff Hall as an independent candidate. [Exh. “2"]

Notwithstanding his best efforts and all due diligence, Plaintiff Hall was
not able to obtain and file the requisite 5,938 signatures by September 24, 2013, in
order to gain access to the ballot for the Special Election. His ability to obtain at
least 2,835 signatures, filling 316 pages by September 24, 2013, was a major

accomplishment and is far in excess of any reasonable requirement that could pass

18
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constitutional muster in light of the State’s interests and the vitally important
constitutional rights at issue here.

Plaintiff Hall has been precluded from gaining access to the ballot for the
Special Election and Plaintiffs Hall and Moser have been precluded from the
opportunity to have Plaintiff Hall on the ballot as an independent candidate to cast
their vote for because of the Alabama’s law at issue in this Complaint.

The Alabama statutes regarding the filing deadlines and the number of
required signatures for ballot access by independent candidates, if allowed to
remain as currently set and as applied to Plaintiffs, will prevent Plaintiff Hall from
gaining access to the ballot for the Special Election and Plaintiffs Hall and Moser
from being able to cast their vote for Plaintiff Hall as an independent candidate.
Indeed, such statutes in the context of this Special Election have created such a
severe burden, others have been discouraged even from trying to qualify as an
independent or small party candidate. [Exh. “3"]

Alabama’s rejection of Plaintiff Hall’s efforts to get on the ballot, because
he filed less than 5,938 signatures by September 24, 2013, has caused tremendous
harm to his candidacy, including his exclusion from campaign debates and other
candidate forums and will continue to cause irreparable harm if allowed to stand
and not immediately reversed. Plaintiff Hall’s continuing efforts to obtain
additional signatures prevent him from being able meaningfully to campaign.

The Alabama statutes regarding the filing deadlines and the number of

required signatures for ballot access by independent candidates serve no
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compelling state interest, are excessively burdensome and discriminatory, and are
unconstitutional on their face and as applied to the Plaintiffs and their supporters.

In an accommodation to voters who wish to cast their votes in the Special
Election for candidates representing the Democratic and Republican parties and in
accommodation to candidates in this Special Election who represent those two
parties, Defendant announced on July 29, 2013, special measures that will be
provided for citizens voting from overseas, creating for them an “Instant Primary
Ballot” “[d]ue to the short time frame for this election....” No such
accommodation of any kind in recognition of the extraordinarily short time
allotted for this Special Election has been made with respect to Plaintiffs or any
candidates other than candidates representing the Democratic and Republican
parties.

In a further accommodation exclusively to the Democratic Party, the
Defendant, without authorization, allowed the Democratic Party’s candidates to be
included in this Special Election, notwithstanding the Party’s failure to certify its
candidates by the established deadline for certification. [Exh. “1" at 15-17]

Defendant has at all times relevant to this action acted under color of state
law.

Defendant’s actions under color of law have deprived and will continue to
deprive Plaintiffs of their fundamental constitutional rights, and unless enjoined,
will continue to inflict continuing and irreparable injury to the Plaintiffs.

Defendant’s application of the discriminatory filing deadline and number of

20
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signatures requirement provisions of Alabama law to these Plaintiffs causes and
will continue to cause irreparable injury to Plaintiffs’ fundamental constitutional
rights for which there is no adequate remedy at law. Plaintiffs are likely to
succeed on the merits in this action, and both balance of harm and the public
interest favor granting an injunction as hereinbelow requested.

Such provisions of Alabama law regarding filing deadlines and number of
signatures required for ballot access, on their face and as applied to these Plaintiffs
violate Plaintiffs’ rights to free speech and association guaranteed to them by the
First and Fourteenth Amendments to the United States Constitution.

Such provisions of Alabama law regarding filing deadlines and number of
signatures required for ballot access, on their face and as applied to these Plaintiffs
violate Plaintiffs’ right to cast their votes effectively and to advance their political
beliefs as guaranteed by the First and Fourteenth Amendments to the United States
Constitution.

Such provisions of Alabama law regarding filing deadlines and number of
signatures required for ballot access, on their face and as applied to these Plaintiffs
violate Plaintiffs’ rights to equal protection of the laws guaranteed under the
Fourteenth Amendment to the United States Constitution.

Plaintiffs respectfully ask the Court to consider the Declaration of Ballot
Access expert Richard Winger to more fully understand the severe burden the
requirements at issue here, in combination, unlawfully place on Plaintiffs’

fundamental constitutional rights. [Exh. “4"] Among many other things, he
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elucidates the stark contrast between the way each of Alabama’s neighbors treats
independent candidates for a U.S. House seat in a Special Election, with Florida
and Georgia requiring no signatures at all, Mississippi requiring 200 signatures,
and Tennessee requiring just 25 signatures. [/d.]

BALLOT ACCESS AND FUNDAMENTAL CONSTITUTIONAL RIGHTS

There is no question that the Plaintiffs’ rights at issue here, including the
right to associate for political purposes, the right to be a political candidate, and
the right to cast one’s vote for a political candidate are fundamental rights
guaranteed by the First and Fourteenth Amendments. Clingman v. Beaver, 544
U.S. 581, 586 (2005); Burdick v. Takushi, 504 U.S. 428, 433 (1992); Eu v. San
Francisco County Democratic Central Committee, 489 U.S. 214, 224 (1989);
Tashjian v. Republican Party of Conn., 479 U.S. 208, 214 (1986); Anderson v.
Celebrezze, 460 U.S. 780, 787 (1983).

The right of citizens to run as an independent candidate is a fundamental
right of the First Amendment. “Representative democracy in any populous unit of
governance 1s unimaginable without the ability of citizens to band together in
promoting among the electorate candidates who espouse their political
views....Consistent with this tradition, the Court has recognized that the First
Amendment protects ‘the freedom to join together in furtherance of common
political beliefs.” California Democratic Party v. Jones, 530 U.S. 567, 574, 120
S. Ct. 2402 (2000), citing Tashjian v. Republican Party of Conn., 479 U.S. 208,
214-215, 107 S. Ct. 544 (1986); See also, Clingman v. Beaver, 544 U.S. 581, 586
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(2005).

Accordingly, “[r]estrictions upon the access of political parties to the ballot
impinge upon the rights of individuals to associate for political purposes, as well
as the rights of qualified voters to cast their votes effectively, and may not survive
scrutiny under the First and Fourteenth Amendments.” Munro v. Socialist
Workers Party, 479 U.S. 189, 193, 107 S. Ct. 533 (1986), citing Williams v.
Rhodes, 393 U.S. 23, 30, 89 S. Ct. 5, 10 (1968).

It is true, of course, that “States may condition access to the general election
ballot by a minor-party or independent candidate upon a showing of a modicum of
support among the potential voters for the office.” Id. Thus, courts must engage
in a balancing test to weigh the rights of States to condition access to the general
election ballot against the rights of citizens to form political parties that can vie for
election, the right to associate with the independent candidate of choice, and the
rights of citizens to cast votes effectively for their chosen candidate. As the
Supreme Court explained in Anderson v. Celebrezze, 460 U.S. 780, 103 S. Ct.
1564 (1983):

Constitutional challenges to specific provisions of a State’s election laws therefore
cannot be resolved by any ‘litmus-paper test’ that will separate valid from invalid
restrictions. Instead, a court must resolve such a challenge by an analytical
process that parallels its work in ordinary litigation. It must first consider the
character and magnitude of the asserted injury to the rights protected by the First
and Fourteenth Amendments that the plaintiff seeks to vindicate. It then must
identify and evaluate the precise interests put forward by the State as justifications
for the burden imposed by its rule. In passing judgment, the Court must not only
determine the legitimacy and strength of each of those interests; it also must
consider the extent to which those interests make it necessary to burden the

plaintiff’s rights. Only after weighing all these factors is the reviewing court in a
position to decide whether the challenged provision is unconstitutional.
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460 U.S. at 789. (Internal citation omitted.)

Overall, the Court’s “primary concern is with the tendency of ballot access
restrictions ‘to limit the field of candidates from which voters might choose.’
Therefore, ‘[i]n approaching candidate restrictions, it is essential to examine in a
realistic light the extent and nature of their impact on voters’” Anderson, 460 U.S.
at 786. (Internal citation omitted.) Where, as in the case at bar, “the challenged
law burdens the rights of political parties and their members, it can survive
constitutional scrutiny only if the State shows that it advances a compelling state
interest and is narrowly tailored to serve that interest.” Eu v. San Francisco
County Democratic Cent. Committee, 489 U.S. 214, 222, 109 S. Ct. 1013 (1989).
(Internal citation omitted.) See also, Clingman, 544 U.S. at 596-87 (“Regulations
that impose severe burdens on associational rights must be narrowly tailored to
serve a compelling state interest. However, when regulations impose lesser
burdens, “a State’s important regulatory interests will usually be enough to justify
reasonable, nondiscriminatory restrictions”); Burdick v. Takushi, 504 U.S. 428,
434 (1992)(“A court considering a challenge to state election law must weigh ‘the
character and magnitude of the asserted injury to the rights protected by the First
and Fourteenth Amendments that the plaintiff seeks to vindicate’ against ‘the
precise interests put forward by the State as justifications for the burden imposed
by its rule, taking into consideration ‘the extent to which those interests make it
necessary to burden the plaintiff’s rights.””)

In the instant case, the burden is severe, [Exhs. 1-4]. Strict scrutiny applies
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and where that is the case, in addition to demonstrating an articulated compelling
interest to justify the regulation, states must “adopt the least drastic means to
achieve their ends.” [llinois State Board of Elections v. Socialist Workers Party,
440 U.S. 173, 185 (1979).

In a case the one presented here, it is the 3% signature requirement and the
truncated schedule which reduces the time to collect signatures from an unlimited
time frame to under two months, in combination that creates the severe burden
and any suggestion that either factor should be analyzed in isolation is simply
contrary to the mandated analysis. See Nader v. Keith, 385 F.3d 729, 731 (7" Cir.
2004)(“Restrictions on candidacy must . . .be considered together rather than
separately.”); See also Williams, 393 U.S. at 34 (ballot access laws should be
viewed in their totality, not in isolation).

“[W]hat is demanded (by the State) may not be so excessive or impractical
as to be in reality a mere device to always, or almost always, exclude parties with
significant support from the ballot. The Constitution requires that access to the
electorate be real, not ‘merely theoretical.”” Party of Texas v. White, 415, U.S.
767,783, 94S. Ct. 1296 (1974).

In this regard, the Court should consider that, in any political campaign for
public office, especially one covering a significant territory and number of voters,
there 1s necessarily a “start-up” period that must pass before a candidate’s
campaign can even begin to mount a serious petition drive of this magnitude.

Funds have to be raised. A campaign organization must be created and major
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responsibilities assigned to staff. Volunteers must be recruited to do the
petitioning, or, alternatively, enough funds raised to hire paid petitioners. If the
campaign must rely on volunteers, they have to be trained. And this is a far from
exhaustive list of the myriad tasks that must be performed before a petition drive
can really get off the ground. For a independent candidate, getting through this
start-up period — and into the starting gate for a petition drive — is necessarily a
more cumbersome and time-consuming process than it is for most candidates of
the two established parties, who generally have far greater resources at their
disposal. The truncated schedule here, with the high signature requirement within
that truncated period, left no start-up or organizing time. [Exh. 4]

See also Mathers v. Morris, 515 F. Supp. 931 (D. Md. 1981), affirmed,
adopting rationale, 649 F. 2d 280 (4™ Cir. 1981) (in special election to fill
congressional vacancy, striking down as unconstitutional statutory scheme that
required non-major-party candidate to file 5,486 valid petition signatures in 18
days, a rate of 302 per day), Blomquist v. Thomson, 739 F 2d 525 (10" Cir. 1984)
(Where normal petitioning period was reduced to two months, signature
requirement had to be reduced proportionately), Swanson v. Bennett, 219 F. Supp.
2d 1225 (M.D. Ala. 2002) (where deadline for filing petitions was changed
abruptly, ordering two candidates on the ballot even though they hadn’t gathered
required number of signatures).

A court evaluating such issues as are presented here also should consider

“ballot access history” as “an important factor in determining whether restrictions
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impermissibly burden the freedom of political association.” Lee v. Keith, 463 F.3d
763,769 (7™ Cir. 2006), citing Storer v. Brown, 415 U.S. 724, 742,94 S. Ct. 1274
(1974). [Exh. 4]

Ballot access requirements that raise the bar so high as to virtually prevent
independent candidates from appearing should not survive strict scrutiny analysis.
“The right to form a party for the advancement of political goals means little if a
party can be kept off the election ballot and thus denied an equal opportunity to
win votes. So also, the right to vote is heavily burdened if that vote may be cast
only for one of two parties at a time when other parties are clamoring for a place
on the ballot. . . . Competition in ideas and governmental policies is at the core of
our electoral process and of the First Amendment freedoms. New parties
struggling for their place must have the time and opportunity to organize in order
to meet reasonable requirements for ballot position, just as the old parties have had
in the past” Williams, 393 U.S. at 31-31.

LEGAL STANDARD FOR A T.R.O. OR PRELIMINARY INJUNCTION

There are four factors for the Court to evaluate in considering whether a
temporary restraining order or a preliminary injunction should issue:

(1) Whether there is a substantial likelihood of success on the merits;

(2) Whether the movant will suffer irreparable harm unless the injunction is
1ssued;

(3) Whether the threatened injury to the movant outweighs whatever

damage the proposed injunction might cause the opposing party; and
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(4) Whether granting the injunction is in the public interest.
See Alabama v. U.S. Army Corps of Eng’rs, 424 F.3d 1117, 1128 (11" Cir. 2005);
Campbell v. Bennett, 212 F. Supp. 2d 1329, 1343 (M.D. Ala. 2002). Plaintiffs
here easily meet all four factors and a temporary restraining order or preliminary
injunction assuring that Plaintiff Hall is put on the ballot for this Special Election
must be issued.

Plaintiffs Are Substantially Likely to Succeed on the Merits

Special Elections Require Special Rules

Plaintiffs’ challenge to the law at issue here is meritorious and they are more
than substantially likely to succeed on the merits.

Courts which have upheld such ballot access signature requirements as
apply here (e.g. 3%) for independent or minor party candidates in a regular
election cycle, nevertheless, consistently have held that the application of those
same requirements to such candidates in a Special Election with a truncated
schedule for gathering signatures violates the First and Fourteenth Amendments.
Courts across the board have held in such situations that the number of signatures
to be required must be dramatically reduced or the deadline for gathering them
must be extended or both. See e.g., Jones v. McGuffage, 921 F. Supp. 2d 888
(N.D. I1l. 2013); Parker v. Barnes, Case No. 1:02-cv-1883-BBM (N.D. Ga., July
30, 2002) (Unpublished)(Holding the application of the 5% regular election cycle
signature requirement to a truncated Special Election schedule to be

unconstitutional; reducing the signature requirement by 1/3 because the signature
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gathering period for Special Election was reduced from 180 days in regular
election cycle to 120 days)[Exhibit “5"]; Migala v. Martinez, Case No. 89-40168-
MMP (N.D. Fla., August 7, 1989)(Unpublished)[Exhibit “6"](Holding the
application of regular election cycle signature requirement to truncated schedule
Special Election unconstitutional; extending deadline for submitting signatures by
60 days and reducing signature requirement from 3% to 1%)[Exhibit “1"]; Citizens
Party of Georgia v. Polythress, 683 F.2d 418 (11" Cir. 1982)(Table),Docket No.
82-8411 (11™ Cir., July 14, 1982)(vacating district court decision that dismissed
constitutional claim over reduction of signature gathering period from 180 days in
regular election cycle to 50 days in Special Election cycle); Citizens Party of
Georgia v. Polythress, Case No. C82-1260A (N.D. Ga., July 26,
1982)(Unpublished)(On Remand from 11" Circuit, extending signature
submission date by 30 days)[Both decisions attached hereto collectively as Exhibit
“T"]; Puerto Rican Legal Defense & Education Fund, Inc. v. The City of New
York, CV-91-2026 (Oral Order of July 31, 1991, E.D.N.Y)(Unpublished)[Attached
hereto as Exhibit 8]

The recent decision in Jones v. McGuffage, 921 F. Supp. 2d 888 (N.D. IlL.
2013) is particularly instructive. Many of the relevant facts in Jones are
remarkably similar to the instant case; but the difference in the burden on the
independent candidate in Jones between a regular election cycle and the special
election cycle was far less than the burden present in the instant case.

In the Jones case, on November 21, 2012, just days after being re-elected to
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his seat in the U.S. Congress, Representative Jesse Jackson, Jr. resigned. A
special primary was scheduled for February 26, 2013 and a general Special
Election was scheduled for April 9, 2013. Id. at 891. In Illinois, independent
candidates for ballot access must submit petitions with signatures of at least 5% of
the voters in the last election. Id. The petitions were due to be filed by no later
than February 4, 2013. /d. Ordinarily, petitioning candidates in Illinois have a
limited window of just 90 days to gather signatures; under this truncated Special
Election schedule, that figure was reduced to 62 days. Id. at 903.

In Alabama, of course, as court after court has emphasized, in a regular
election cycle, there is no limitation on when a petitioning candidate can begin
gathering signatures and of course, the date of the regular election is known years
ahead of time.

For the Special Election at issue in the instant case, especially with the
requirement that all signature petitions must state the date of the general Special
Election on them to be valid, no signature gathering could begin until the date of
the general Special Election was announced. The effect here was that the
maximum time these Plaintiffs had was 56 days (instead of the usual 2 years or
“unlimited” period). And that assumes somehow that they are attributed with
knowing about the Governor’s announcement of the schedule on July 29, 2013,
despite repeatedly getting information from Defendant’s office that no
announcement would or could be made until the effective date of Rep. Bonner’s

resignation in August and despite Defendant’s failure to provide the information
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to the Plaintiff Hall or to the undersigned as requested and promised.

The court in Jones entered an injunction dramatically reducing the number
of signatures to be required, based on the truncated schedule set for the Special
Election. The 5% signature requirement would have meant the petitioning
candidates had to submit at least 15,682 signatures. As noted, they ordinarily
would have had 90 days to gather and submit them, with some “ramp-up” time to
organize a signature campaign, since the election date would have been known
well ahead of time.

The Court reduced the 15,682 number to 5,000 as a matter of first course.
That is the number of signatures that had been used in Illinois where there had
been redistricting, due to the uncertainty that attends the new boundaries that arise.
The court found such uncertainty similar to the setting of a Special Election date
without much warning. Then, to account for the difference between the truncated
period for gathering signatures - 62 days instead of the usual 90 days - the Court
reduced the signature requirement to 3,444, deriving that figure from the ratio of
62/90 x 5,000. Id. at 903.

In the instant case, this Court could look back historically to Alabama’s
ballot access laws to conclude that just a short time ago, the State found 1% to be a
sufficient amount for the independent or minor party candidate to establish a
“modicum of support” and apply that figure here as a matter of first course. Then,
as the Court did in Jones, this Court could take the ratio of almost 2 months (56

days) to 24 months between Congressional elections in a regular election cycle (or
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to the “unlimited” signature gathering time frame provided in Alabama in the
regular election cycle) to come up with an appropriate dramatically reduced
signature requirement to account for the injury from the truncated schedule.

As for the date for filing the signature petitions, the court in Jones, made no
change for two reasons, neither of which applies here. First, in Jones, the minor
party candidates made no effort to organize a signature drive. The independent
candidate made some effort, but collected only 645 signatures. Id. at 892. In
sharp contrast, here Secondly, the court found that getting the signatures in by
February 4, 2013 was necessary in order for the State to have time to verify the
signatures by March 8, 2013, when the names for inclusion on the general Special
Election ballot had to be sent to the printer of the ballots. Id. at 890, 901.

In the instant case, by sharp contrast, Plaintiff Hall applied the discipline
and tenacity he developed in the United States Marine Corps to his signature drive
and in a Herculean effort, described in the First Amended Complaint (and as will
be set out in his Declaration at the appropriate time), he obtained and filed 2,835
signatures on 316 pages by the appointed date of September 24, 2013. [Doc. 12 at
147]

The second reason the Jones court did not change the filing date, is that it
found that time was needed for verification before the ballots went out to overseas
absentee voters. Id. at 890, 901. In the instant case, Defendant has had a chance
to verify Plaintiff Hall’s signatures since September 24, 2103. He just apparently

has chosen not to do so. Plaintiff Hall filed his 2,835 signatures on September 24,
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2013, the date appointed by the Governor. Despite knowing that Plaintiffs were
contesting the application of the regular election cycle signature requirement to a
severely truncated Special Election cycle, Defendant apparently refused even to
begin the verification process. Defendant certainly cannot now argue that he
needs additional time for verification, having refused to undertaken any
verification effort since September 24, 2013.

All other factors this Court must consider for the entry of a temporary
restraining order or preliminary junction also require that such an injunction be
granted immediately.

Plaintiffs Will Suffer Irreparable Harm if Mr. Hall is Not Placed on the Ballot

Clearly, for an otherwise qualified candidate to be wrongfully denied an
opportunity to appear on the ballot and to deny citizens who would have voted for
him that opportunity constitutes irreparable harm. Jones, 921 F. Supp. 2d at 901;
Swanson v. Bennett, 219 F. Supp. 2d 1225, 1233-34 (M.D. Ala. 2002)(Same and
noting no adequate remedy at law for such a deprivation).

It is patently clear that the denial of a place on the ballot in an election that
1s imminent constitutes irreparable harm to the candidate, his party and his
prospective voters. The moment of opportunity to campaign for and win election
to this public office is transitory and cannot be recreated at a later date.

In a similar case involving a motion for preliminary injunctive relief filed by
petitioners seeking to have their candidate placed on the ballot, this Court agreed,

noting that, “even the temporary deprivation of First Amendment rights constitutes
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irreparable harm in an injunction suit.” Johnson v. Cook County Olfficers
Electoral Bd., 680 F. Supp. 1229, 1232 (N.D. Ill. 1988), citing Citizens for a
Better Environment v. City of Park Ridge, 567 F.2d 689, 691 (7" Cir. 1975).
Accord Marion County Committee of Indiana Democratic Party v. Marion County
election Bd., 2000 WL 1206740 *11 (S.D. Ind. Aug. 3, 2000)(Unpublished)
(“Exclusion of an otherwise-qualified candidate from the ballot would amount to
irreparable harm to plaintiff, its candidate, and its members.”)

Any Balancing of the Equities Here Requires Granting the Injunction

A balancing of the hardships indisputably favors expeditiously granting the
requested preliminary injunction. Putting Mr. Hall on the ballot “will not create
any arduous obligations for the State,” Swanson v. Bennett, 219 F. Supp. 2d at
1234. While Defendant certainly is entitled to fight this lawsuit as he has chosen
to do, it is both disappointing and difficult to understand any legitimate State
interest this Defendant could see in refusing to put Mr. Hall on the ballot. He has
shown more than a modicum of support, filing almost 3,000 signatures in fraction
of the time provided in a regular election cycle and he is a man who has served his
country as a United States Marine. His inclusion creates no ballot overcrowding
problem. He deserves to be given a chance to stand for this office and to
effectively campaign for it and the voters deserve the opportunity to vote for him.

The “balance of equities” part of the test essentially means weighing “the
irreparable harm the nonmovant will suffer if preliminary relief is granted,

balanced against the irreparable harm to the movant if relief is denied,” Stewart v.
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Taylor, 104 F.3d 967, 968 (7" Cir. 1997); in other words, will the injunction “do
more good than harm.” Hoosier Energy Rural Elec. Co-op., Inc. v. John Hancock
Life Ins. Co., 582 F.3d 721, 725 (7" Cir. 2009). The balance of equities in the case
at bar strongly favors Plaintiffs. As in Johnson, Supra. the impact on Defendant
would be virtually nothing.

Granting the Injunction Strongly Serves the Public Interest

And finally, expeditiously putting Mr. Hall on the ballot would not be
adverse to the public interest. “There is no public interest in preserving an
exclusively two-party ballot or excluding qualified candidates” and there would be
no burden in terms of overcrowding or otherwise from including this one
independent candidate on the ballot. Jones, 921 F. Supp. 2d at 902. As in
Swanson v. Bennett, 219 F. Supp. 2d at 1234, “[T]he constitutional violations
described herein touch upon the public’s general right of political association and
right to vote, and the preservation of such rights through injunctive relief is not
contrary to the public’s interest.”

The interests of justice and fundamental fairness require granting an
injunction to ensure that Mr. Hall is on the Special Election ballot and “justice
delayed” would be “justice denied.”

Again following the reasoning of this Court in Johnson, “there would be no
harm to the public interest of issuing the injunction and thereby compelling the
Board to place [Plaintiff’s] name on the ballot.” Id. While the people of Alabama

have an interest “in an orderly procedure by which qualified persons seeking
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public office may enter elections,” those interests are served by the instant
challenge to the constitutionality of the Alabama law. /d. On the other hand, the
public does not have an interest in seeing qualified persons kept off the ballot. /d.
“Thus, if this Court determines that plaintiffs’ constitutional rights may have been
infringed, the public interest, if anything, supports granting the preliminary relief
which plaintiffs’ now seek.” Id. Accord Marion County at *11. (“if exclusion of a
late-nominated candidate violated the Constitution, the public interest would favor
an injunction adding such a candidate to the ballot.”).

Defendant must recognize the realities facing an independent candidate
who is a hard-working man of limited financial means and his supporters who
have come together on a voluntary basis to provide an alternative to the two-party
duopoly that dominates politics — and passes the laws governing ballot access — in
Alabama.

All political ideas cannot and should not be channeled into the
programs of our two major parties. History has amply proved the
virtue of political activity by minority, dissident groups, which
innumerable times have been in the vanguard of democratic thought

and whose programs were ultimately accepted ... The absence of such

voices would be a symptoms of grave illness in our society.
Sweezy v. State of New Hampshire, 354 U.S. 234, 250 — 251, 77 S. Ct.

1203, 1212, (plurality opinion of Warren, C.J.).

Alabama’s election laws at issue here severely burden an independent
candidate for this federal office, requiring him/her to obtain and file within less

than 2 months the same number of signatures a candidate in Alabama for the same

office would have “unlimited” time to gather in a regular non-Special election
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cycle. See e.g. Swanson v. Worley, 490 F.3d 894, 901, 904 (11" Cir.
2007)(Upholding the 3% signature requirement in a regular election cycle based in
significant part on the fact that “Alabama ‘allows unlimited time to conduct the

29 ¢¢

petitioning effort;” finding a “strong” “alleviating factor” in support this same 3%
signature requirement in a regular election cycle to be that “while there is a
deadline for collecting signatures, there is no required start date or limited time
period for collecting signatures”).

Based on the schedule the Governor unilaterally set and decided to
announce only at the end of July, the general Special Election at issue here is set to
be held on December 17, 2013.

The time frame is even more constricted by the Governor’s decision,
reflected in Judge Thompson’s Order in the related case, U.S. v. Alabama, to
provide all names for the final ballot to the printer of the ballots on November 13,
2013. [See Doc. 16-2]. However, the statutory rights at issue in that case and even
the constitutional rights of the overseas voters cannot be permitted to override the
fundamentally important rights of Messrs. Hall and Moser here. The rights at
issue in both cases can be reconciled, of course, by granting the immediate relief
sought and ordering that Mr. Hall be placed on the ballot for the general Special
Election.

As a matter of law “If the period for gathering petition signatures is severely

reduced, minor party (or independent) candidates effectively are denied access to

the ballot in violation to (sic) the first and fourteenth amendments of (sic) the
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Constitution.” Migala v. Martinez, Case No. 89-40168-MMP (N.D. Fla., August
7, 1989)(Unpublished)[Exhibit “1"]. That is exactly what has happened here.

So long as Plaintiff Hall’s rejection by Defendant from the general Special
Election ballot is allowed to stand, Plaintiff Hall has been and will continue to be
excluded from televised and other debates among the candidates for the seat at
issue and otherwise will be denied the ability effectively to campaign for this

office. This must be expeditiously remedied.

CONCLUSION

Based on all of the foregoing, Plaintiffs respectfully request that this Court
grant the following relief:
1. Issue a preliminary and permanent injunction prohibiting the Defendant,
his agents, employees, and other persons in concert with him from enforcing the
state statutes at issue to prevent Plaintiff Hall from gaining access to the ballot for
the Special Election and to deny Plaintiffs the right to vote for Plaintiff Hall;
2. Issue a temporary preliminary injunction requiring the Defendant to
take all appropriate steps to certify Plaintiff Hall as an independent candidate to be
placed on the Special Election ballot based on the signature petitions he filed on
September 24, 2013;

Respectfully Submitted.

/s/ David 1. Schoen
Counsel for Plaintiffs
(ASB-0860-042D)
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CERTIFICATE OF SERVICE

I hereby certify that I have caused a true and correct copy of the foregoing
Motion for Temporary Restraining Order or Preliminary Injunction to be served on
all counsel of record by filing the same through this Court’s ECF system on this

31* day of October, 2013.

/s/ David 1. Schoen
Counsel for Plaintiffs
(ASB-0860-042D)

David I. Schoen

Attorney at Law

2800 Zelda Road, Suite 100-6
Montgomery, Alabama 36106
Telephone: 334-395-6611
Facsimile: 917-591-7586
E-Mail: DSchoen593@aol.com
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IN THE UNITED STATES DISTRICT COUR'T
FOR THE MIDDLE DISTRICT OF ALABAMA
JAMES HALL
AND
N. C. “CLINT” MOSER. JR,
Plaintiffs,
V. Civil Action No. 2:13-¢v-00663-MEF

JIM BENNETT, Secretary of State
for the State of Alabama,

Defendant.

DECLARATION OF JAMES HALL

Pursuant to 28 U.S.C. Sec. 1746, I make the following declaration:

[ am a Plaintiff in the above-captioned case and I seek to run as an independent candidate
in the general Special Election to be the Representative in the United States Congress from
Alabama’s First U.S. Congressional District presently scheduled for December 17, 2013.
(“Special Election™)

I filed this lawsuit as a last resort to try to secure my fundamental constitutional rights
and to gain access to the ballot for the Special Election, afier all other efforts toward that end
failed. The following reflects some of the efforts I have undertaken to secure my spot on the
ballot for the Special Election:

Notwithstanding the facts, among others, that (a) no valid ballot access
petition for the Special Election could be created until a date for the general Special Election had

been set, (b) neither I nor other prospective independent candidates could evaluate our ability to
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get the regquired number of signatures by the (st prinmary daie. s the statute requires. without
knowing when the first primary would be set, and (¢) Congressman Bonner could have changed
his mind any time before the date in August when his resignation was scheduled to become
effective, [ have worked tirelessly throughout the months of June and July 2013 and all times
since then to gain access to the ballot.

[ began trying to get signatures from the earliest possible juncture. In my efforts to
obtain signatures, | have attended virtually every community event at which I believed there
likely would be significant gatherings of qualified electors in order to maximize my efficiency in
soliciting and obtaining signatures. These events have included charity runs, festivals, yard
sales, concerts, sporting events, a gun show, and others. My efforts at some of the evenis were
stymied by the sponsoring organizations which were not “politically friendly.”

I have tried hard to obtain signatures through networking efforts with social contacts and
work contacts, asking each friend and contact to provide as many names as possible for potential
signatories and to help me gather signatures from the lists they developed for me.

[ have written informational pieces about my candidacy, my platform and my personal,
family, and professional background and have distributed them and posted them as widely and
prominently as possible to give myself name exposure. | have attached to this Declaration some
of the campaign materials that I distributed to try to promote my campaign, with the hope that I
could develop some name recognition and let people know where | stand on the issues so that I
could get more signatures and get more supporters in the election.

[ have visited businesses within the First Congressional District and provided
signature petitions to those businesses who were willing to post them and facilitate my collection

of signatures. Many places of business refused to help; but [ have persevered.
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My awile and | independently went door to deor o iy (o obtain signatures. with
disappointing results, achieving approximately 1 signature per 12 houses visited, and
encountering reticence among many to get involved with a stranger in a political matter.

I found the door to door process to be most inefficient time-wise in light of the truncated
schedule for the Special Election. My wife and I visited approximately 5000 homes in our
efforts to get signatures through this door to door method.

For the signatures we obtained, most took a good deal of time to obtain, because of
obstacles that included: overcoming the potential signatory’s reticence to discuss politics,
concerns about the impact signing the petition would have on the person’s freedom to vote for
another candidate in a primary or in the Special general election, concerns about a lack of
privacy in providing personal information, the time it took to fill in the required information if
the person agreed to sign, and the time the person requested to read all of the language on the
petition.

I placed an advertisement to try to hire someone to help me solicit signatures; but |
received only one response. This did not prove to be a successful manner of proceeding and
ended up costing me about $4.00 per signature and I am a working man of limited financial
means.

My wife and [ have worked tirelessly at all times during the relevant time frame to try
everything reasonably possible within our means to obtain signatures for my ballot access
petition. [ believe that our chances to get more signatures was doomed from the start by the
failure to give us sufficient lead time to actually organize a signature drive and plan the most
efficient course of action. I still believe it would be impossible for an independent candidate to

get 5,938 signatures in the short period of time allotted for this Special Election; but the burden
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of trying to do so defimiely was dramatically mereased by insulficient lead or planning time and
by the failure to provide prospective candidates with a schedule for the primary and general
Special Election sooner. That would have increased both planning time and the time I would
have had to gather signatures. I do not understand why the Governor did not announce those
dates right after Congressman Bonner announced his resignation. That would have greatly eased
the burden. even if still far too shor.t a period of time in comparison to the unlimited lead time
candidates for this office have in a regular election cycle.

In the process we have, sadly. sacrificed both family and work obligations. 1have
missed my children’s sports practices and games, and family events. My work has suffered
dramatically because of the time and effort | have had to devote to my absolute best efforts at
trying to obtain signatures to gain access to the ballot for this Special Election. My efforts have
continued unabated; but once the September 24, 2013 deadline passed, it has gotten even much
harder to get any signatures because people believe know that the deadline has passed and
believe that I will not be permitted to have a spot on the ballot no matter how many signatures I
get.

Because I had to spend so much of my time trying to obtain signatures, 1 have suffered
tremendously in my ability to campaign. I have had to spend just about all of my time that | was
not in work or sleeping, trying to obtain signatures. I tried to use the meetings with people
whose signature [ was trying to obtain to at least let that person know where I stand on the
issues; but most often I found the person uninterested in discussing politics.

Since September 24, 2013, T have been rejected from campaign debates and other public
forums for campaigning because | was rejected by the Secretary of State’s office and people do

not believe [ will be allowed on the ballot. I have been told by at ieast one group that holds
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debates tor this race that as sooen as [ getan Order trom the Court allowing me to be on the
ballot, I will be permitted to join the debates.

I want very much to be a candidate in this Special Election because I believe I have a
very important platform. I intend to pursue issues that I believe are important to most of the
voters in Alabama’s First Congressional District and which are not being advocated adequately
by the current members of Congress.

In addition to my polit_ical views which I seek the opportunity to advocate in Congress, I
believe that my service to my country in the United States Marine Corps is a valuable asset that I
would bring to Congress and it taught me a great work ethic and values that I believe would well
serve my constituents. [ have applied that discipline and work ethic to my efforts to obtain ballot
access signatures. |

In addition to my best efforts to get as many qualified signatures as quickly as possible, |
also initiated communications with the Alabama Secretary of State’s Office to educate myself as
thoroughly as possible about everything I needed to do to get on the ballot for this Special
Election.

To that end, beginning the first week of June, 2013, shortly after Congressman Bonner
announced his resignation, which he said would effective in August of 2013, I began regularly
telephoning the Secretary of State’s office and then began email correspondence with that office
as well. all directed to make sure I was on top of everything I had to do to get on the Special
Election ballot and to move as quickly as possible to try to get the signatures.

My primary contact person by phone and email at the Secretary of State’s office was a
man who identified himself to me as Clay Helms. I spoke to him regularly to ask him about the

procedures to get on the ballot for the Special Election. I also communicated with Ed Packard in
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the Ilections Division of the Seerctary of Ste’s oftice. At all times. | initiated the contact with
the Secretary of State’s office in my efforts to learn all that I could about the process and to
speed along my ballot access signature process.

In early June [ drafted what I thought might suffice as a ballot access signature petition
form. 1 created my own form because the Secretary of State’s office advised me that they did not
have one prepared. [ sent mine in t;or approval and received feedback on it from Mr. Packard.

I looked on the Secretary of State’s website for information about the ballot access
procedure for the Special Election; but I could not find any information anywhere on the website
about how independent candidates gain access to the ballot in any election. I was then directed
by the Secretary of State’s office to a document on their website called Candidate Filing Guide
and [ was told that this would provide me with all of the official information I would need on
how to gain access to the ballot for the Special Election through the ballot access signature
petition process. A copy of the section of this Guide that I was directed to and read about
independent candidates is attached to this Declaration. It also was attached as an Exhibit to my
Reply in support of the Motion to Consolidate that my lawyer filed for me in this case. See Doc.
16-3.

I learned from the Secretary of State’s Candidate Filing Guide that in order to be valid,
any signature petition that I used to obtain signatures for ballot access had to have the date of the
general election I was seeking to participate in on the petition form. [ was told by the Secretary
of State’s office that I could not be given a date for the general Special Election at issue until the
Governor formally announced a schedule and that the schedule would not be announced until

Congressman Bonner’s resignation became effective in mid-August 2013,
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[ndeed. on or about July 290 200130 1 saw o newspaper article claiming that the schedule
had been set and so | called Clay Helms to ask him about it. He told me that he did not know
anything about it and reiterated that as far as he knew, no schedule would be set until August and
so [ could not know the date of the general Special Election until that time. Even more
importantly, perhaps, 1 could not know the date by which I would have to get my signature
petitions filled out and filed. This. along the other factors I have described. created a huge
burden for me and made it just about impossible to effectively pursue the signature collection
process.

I called back the Secretary of State’s office on August 3, 2013 and for the first time I was
told the dates for the Special Election’s primaries and general election.

Notwithstanding my best ef.forts and due diligence to the effort at all times, | was
not able to obtain and file the requisite 5.938 signatures by September 24, 2013. However. [ was
able to obtain at least 2,835 signatures, filling 316 pages by September 24, 2013, and I filed these
with the Alabama Secretary of State’s office before 5:00 p.m. on that date.

On September 25. 2013, the Secretary of State’s office sent me a letter telling me that my
effort to get on the ballot as an independent candidate had been rejected because the 2,835
signatures that | obtained would not suffice and that they were so advising me without verifying
the signatures. I have atiached a copy of that rejection letter to this Declaration.

I do not understand why the Governor delayed so long in setting and announcing a
schedule for the Special Election, nor why in a Special Election with such a short schedule, an
independent candidate should have to file the same number of signatures as in a regular election
cycle year for which there is unlimited time in advance to plan and start getting signatures.

These were insurmountable barriers in combination to my access to the ballot for this Special
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Election, despite my working as hard as possible to obtain the signarures. I believe the fact that 1
got as many signatures as [ did in the short ime frame provided clearly indicates sufficient
support for me to be an independent candidate for the position at issue in this Special Election.

I cannot imagine any legitimate interest the State of Alabama could have in keeping me
off of this Special Election ballot under all relevant circumstances. I served my country
honorably in the United States Marine Corps and [ believe that I have ideas to advocate as a
member of Congress that will well serve the people of my District, the people of Alabama, and
my country. I know that there are constituents in the First District who want to associate with
me and cast their vote for me in this Special Election.

I understand that the Democratic Party missed its filing deadline to qualify for this
Special Election; but the Secretary of State expressly made an exception for their candidates,
ironically purporting to have made that exception in the interest of greater inclusion of
candidates on the ballot. (See attached) That same principle should be applied here.

I have reviewed the First Amended Complaint and believe all facts asserted therein to be

I declare under penalty of perjury that the foregoing is true and correct.

\

Execu;ej on October 31, 2013 P
AN

Stepledtond |, Alabama

es Hall
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This is who | am.

James Hall was born at Providence Hospital in Mobile in 1974. He weighed 11
pounds 8 ounces and received a trophy as the biggest baby ever born at the
hospital. James lived in Mobile and attended St Paul’s and St Luke’s Episcopal
Schools until he moved to Stapleton and Graduated from Baldwin County High
School in 1993. He then attended Faulkner State University until joining the
Marine Corps in 1995. Before leaving for boot camp, he married his high school
sweetheart, Beverly Vines of Fairhope. James was meritoriously promoted in
boot camp and again after he was named the Honor Graduated at the School of
Infantry. His first duty station was Naval Weapons Station Yorktown, in Yorktown,
Virginia. He earned his third meritorious promotion by being named Marine of
the Quarter for the Second Quarter 1997 of Marine Corps Security Force
Company. Later that year, James and Beverly transferred to the 2™ Battalion
Seventh Marine Regiment in 29 Palms, California. There he was promoted to the
rank of Sergeant. While stationed in California, James and Beverly attended a
taping of the Price is Right. As luck would have it, James was picked out of the
audience to go on the show. There James won each of his games and eventually
winning the Showcase Showdown. He even spun a Dollar on the Wheel. Also
while stationed in California, James did a 6 month tour on the USS Belleau Wood,
Pohang, South Korea, and the Island of Okinawa. After getting back to California,
James applied to and was accepted to join the MECEP Program to become a
Commissioned Officer, but the call to return home was too much. James and
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Beverly left the Marine Corps at the end of 1999. Once back home, jobs were
scarce for a Marine infantry Veteran. James applied all over the area and was
turned down just as much. He was finally hired as a baler / janitor at Poser
Business Forms in Fairhope. 1t was only about a year and a half until James was
promoted to Shift Supervisor. While at Poser’s, James and Beverly celebrated the
births of their two boys. P was born Marine Corps
Birthday!)and N  was born on . James left Poser (PrintXcel at
this time} in 2007 and joined Cintas in Mobile. He is still working there as a
Production Supervisor and Health and Safety Coordinator today. In 2011, James
joined the Board of Directors for the Stapleton Volunteer Fire Department. He
was voted in as Vice President in 2012 and President in 2013. James and his family
love the outdoors. On any given weekend you can find them camping, hunting,
fishing, shooting, and sometimes gardening. They attend Stapleton United
Methodist Church.
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FOR IMMEDIATE RELEASE:

James Hall announces his intention of running for Representative of the First
Congressional District of Alabama

Stapleton, Alabama - June 4, 2013

“THESE are the times that try men’s souls. The summer soldier and the sunshine patriot will, in
this crisis, shrink from the service of their country, but he that stands by it now, deserves the
love and thanks of man and woman.” These words, written by Thomas Paine, so long ago;
could not ring truer if they were written just yesterday. My fellow taxpayers, these ARE the
times that try men’s souls.

Today, as average American citizens, we are beset upon all sides by the very tyrannies from
which our forefathers fought so valiantly to escape. We are subject to attacks on our most
haltowed freedoms. Qur Bill of Rights declares that; “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof...” yet children in our schools
are not allowed to pray. “..or abridging the freedom of speech...” only if you do not mention
Constitution or Patriot. “..the right of the people to keep and bear arms, shall not be infringed.”
as long as they don’t have a high capacity magazine or pistol grip. “The right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated...” again, only if you don’t mention words such as Liberty and Freedom.
“The powers not delegated to the United States by the Constitution, nor prohibited it by the
States, are reserved to the States respectively, or to the people.” Where does the Constitution
mention Health Care, EPA, Education, or Energy? Those are Powers of the States and of the
People, not of the Federal Government.

it is under these current attacks that | have decided to run for Representative of the First
Congressional District of Alabama. | am a Marine Veteran, middle-ciass tax payer, family man,
blue-collar Production Supervisor, working a 50 plus hour a week job and trying to raise a
family, just like you. | am any man. | am every man. Because of my passion for doing what is
right and never-ending sense of duty, | am ready to take our fight to Washington. | am tired of
being represented by career politicians, Washington insiders, good ol’ boys, special interests,
lawyers, and back door deals. Being a Representative of the People should be an honor
bestowed upon the very best of us, not a career bought and paid for with big money.

-more-
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As our elected Representative to Congress, | will fight for our Freedom from an oppressive
government. | will fight to eliminate wasteful spending of our hard earned tax dollars. | will
fight the power of our out-of-control Departments and Agencies like the IRS, EPA, Department
of Energy, and Department of Education to give that power back to the People. 1 will work to
continue to bring Economic Development opportunities and good paying jobs to South
Alabama. | will fight to establish Term Limits for federally elected positions. | will bring a real
common-sense approach to running our government. | will fight to return our government to
the People, just like you.

Going forward, | humbly ask for your support in my endeavor to represent the common man
and woman. lt is not the politicians or the Federal Government, but WE, the People, common
men and women just like you; that make The United States of America the greatest country on
earth.

Respectfully submitted,

James Hall

Jlames Hall

Stapleton, Alabama 36578
Email to: jamesrhalld@gmail.com

www.jameshallforcongress.com

i
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My name is James Hall. | was born and raised in Mobite and have lived in the District for 34 years. |
graduated from Baldwin County High School and after attending Faulkner State, | joined the Marine
Corps. After serving in the Marines | moved back to Stapleton and have lived there ever since. [ am
currently a Production Supervisor far the Cintas Corporation in Mobile. | am married to my wonderful
wife Beverly for 18 years and have two awesome sons, Pierce and Nate.

Alexander Hamiiton once said

“The natural cure for an ilf administration, in a popular or representative constitution,
is a change of men.”

That is why | am running. We need a change of men in our Government today. Not from Democrat or
Republican, liberal or conservative, but from the professional, career politicians, the Washington
insiders, the lawyers, the lobbyists - the Elite, Political Class that Rules us in Washington today.

In this special election, we have the choice of electing more lawyers, more career paliticians, or more
Washington insiders. If you're happy with the way the Government is running, then you have several of
those candidates to choose from.

But if you are like me —if you are tired of the politicians trampling on our Constitution, tired of the
Government attempting to control everything in our lives - tired of the Elite Political Class passing laws
that only APPLY TO YOU AND ME — then there is only one clear choice here tonight. That is me.

Just like you, | am fed up with the way our Government is run. If elected, | will not be part of the
Establishment or Political Class. | will fight every day to hold our elected leaders accountable for their
actions. | will fight every day to keep the Federal Government out of our lives. | will fight every day to
take care of the People in our District. We have a huge opportunity. With your support, we can make a
statement right here in Alabama that will shake the very pillars of Washington DC. The anly vote for real
change is for me. Thank you.
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"Our safety, our liberty, depends upon preserving the Constitution of the United
States as our fathers made it inviolate. The people of the United States are the
rightful masters of both Congress and the courts; not to overthrow the Constitution,
but to overthrow the men who pervert the Constitution.” -- Abraham Lincoln

“A government big enough to give you everything you want, is big enough to take
away everything you have." -- Thomas Jefferson

"One thing our founding fathers could not foresee... was a nation governed by
professional politicians who have a vested interest in getting reelected. They
probably envisioned a fellow serving a couple of hitches and then looking forward to
getting back to the farm." -- Ronald Reagan

“"No man's life, liberty or fortune is safe while our legisiature is in session.” --
Benjamin Franklin

"Nothing scares members of Congress more than ongry freedom-loving
Americans.” -- Congresswoman Michelle Bachmann
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The head of the Alabama Democratic Party said she never
received notice from state officials regarding a deadline to
certify candidates in the special election for the 15t
Congressional district.

Nancy Wortey, acting chairwormnan of the party, said she was
unaware of the deadline until she received a eall from a
Nemocratic legislator shortly after the deadline passed at noon
Tuesday.

e
Mancy Wasley. actng
chairwoman of the Alabama
Damocrabe Party

*It's hard to meet a noon certification deadline the day after
candidate filing ends when no one has told you the deadline,”
Worley said by email. “No one sent me a calendar with timelines, no one called me, ete.”

Alabama Secretary of State Jim Beunett said Wednesday that the party had missed
the deadline
(http://blog.al.com/wire/2013/08/alabama_democrats_miss_al-
01_d.html) to certify candidates Burton LeFlore and Lula Albert-Kaigler for the Sept,
24 primary election. But Bennett said he agreed to allow the candidates access to the
ballot ont of a sense of fairness to voters in the southwest Alabarma district.

"We believe it to be in the pnblic interest,” Bennett said.

Worley, a former Alabama Secretary of State, said LeFlore and Albert-Kaigler qualified
with the party on Monday. She said that she was made aware of the deadline at about
12:15 p.m. on Monday, and immediately contacted the Secretary of State’s Office.

“A few minutes later, I received a call from {Deputy Secretary of State) Emily Thompsou
telling me to bring the certification over to her office in the next few minutes,” Worley
said. “T delivered this cectification to Ms. Thompson, who told me that the cettificate
was in order and would be sent to the printers.”

Worley said Thompsor told her that notice of the deadline was sent out by email. But
Wotley said she never received the notice.

“I have reviewed all of my recent emails and have not found a calendar or list of
deadlines sent to me by the Secretary of State,” Worley said.

“I do not sit with a computer "glued to my eyeballs’ 24 hours a day, and [ do not
consider email to be an official method of notification; however, I would certainly have
met any deadline if | had received an email and kuown the deadline.”

http://blog.al.com/wire/2013/08/alabama_democrats_we_never rec.html
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ST The Alabama Democmﬁ%lml issed a Tuess
deadline to certify candidates in the special election for the 1st
Congressional District, but will be allowed access to the Sept.
24 primary ballot, au:ordlng to Alabama Secretary of State Jim
Benoett.

¥
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Bennett said the party was about an hour late in submitting its
list of qualified candidates to his office Tuesday.

"Technically we could bave kept them off the ballot but would
that have been in the best interest of the voters in the First
District?” said Bennett. “If we err we will do s0 on the side of
being inclusive.”

Jim Benrefl {41 com ahoto)

The Alabama Democratic Party said candidates Burion LeFlore and Lula Albert-Kaigler
qualified with the party on Monday to run for the seat, whicly was vacated Friday by
U.S. Rep. Jo Bonner, R-Mobile.

Nine Republicans have gualified to run for the seat,
(htip://blog.al.com/wire/2013/08/9_republicans_2_democrats_qual.html)
and one Independent - James Hall of Stapleton - is petitioning to appear on the general
election ballot.

The Secretary of State's office told AL.com an Tuesday that both parties had submitted
their lists of candidates and that all 11 candidates were certified.

Bennett, who took office July 31, said he agreed to certify the Democrats after
discussing the missed deadline with legal counsel.

"We believe it (to be) in the public interest,” Bennett said.

Bennett was appointed by Gov. Robert Bentley to fill out the term of former Secretary of
State Beth Chapman, who resigned in July to take a position as political director for the
Alabama Farmers Federation.

It's Bennett's second stint in the job. He was appointed secretary of state in 1993 and
was elected to the position in 1994 and 1998, His election in 1698 marked the first time
for a Republican to bokl the office since Recoustruction.

Bennett said party politics did not play a role in his decision.

"We would have given the Republican Party the same opportunity,” he said. "It wonld
have been a bit heavy handed to play politics with the election schedule. We try to make
non-partisan decisions. Our main interest is to protect the right to vote by our soldiers
overseas.”

http://blog.al.com/wire/2013/08/alabama_democrats_miss_al-01_d.html
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Bennett said his office had to draft the ballot forms for overseas and military voters on
Tuesday. Those ballots must be mailed on Friday and Saturday, he said.

"We dido't want to let a filing delay by the Democratic Party intetferc with the right of
our soldiers te vote,” be said. "It would not have been fair to the candidates who
qualified on time or the voters of the First Congressional District in making their
individual choices.”

Nancy Worley, the head of the Alabama Democratic Party, could not immediately be
reached for comment Wednesday. Worley is a former Alabama Secretary of State,

The End Of Obama?
This looming scandal could ruin the 44th President and disrupt the...
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You have 1o know one thing. Up until July 23, Jo Bonner wasn't going to resign until
Augusi 15. But on that day, he announced he would resign two wesks earier an Aug 2.
On Juiy 26, Benlley announced he would seek an EXPEDITED election schedule and
chase Aug 3-5 as the qualification days, i.e. only one business day (Mon &/5} to
afficislly file.

| don't know if this was part of 8 scheme or just an hanest effort to hold a quicker
election, but an expedited schedule on top of a moved up transition date is “interesting
coincidence”. | appreciale SOS Bennetl allowiny ihe Dem candidales the chance to
file. since chvitously, they aren't in the GOP info loop and weren't guite ready.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
JAMES HALL
AND
N. C. “CLINT” MOSER, JR,
Plaintiffs,
V. Civil Action No. 2:13-cv-00663-MEF

JIM BENNETT, Secretary of State
for the State of Alabama,

Defendant.

DECLARATION OF RICHARD WINGER

Pursuant to 28 U.S.C. Sec. 1746, I make the following declaration:
My name is Richard Winger. I am over 18 years of age, and reside at
I make this report based on iny own personal knowledge and research
that | have conducted.

I have collected election returns for federal office, and statewide state office, ever since |
was in high school, beginning in 1960. I either possess, or have seen, election returns for all
states for all federal offices, and all statewide state offices, back to 1888. In order to complete
my collection, I traveled to many state capitols and reviewed state archives, and, when necessary,
old newspapers. | also used the collection of the Inter-University Consortium on the campus of
the University of Michigan at Ann Arbor. [ even contributed election returns to the Inter-

University Consortium which I found and which had previously been lacking in the Consortium

collection.
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In 1960, I also began obtaining copies of state election laws, because | was fascinated by
these laws. Because I have continuously been interested in this subject since 1960, I kept abreast
of changes in these laws made since 1960. I became aware of the ballot access laws prior to
1960 in two ways: (1) I spent hundreds of hours in law libraries, especially the Stanford Law
Library, researching the ballot access laws of all states before 1960. The Stanford Law Library
was by far the best place for this research, because it had actual books on the shelf, easily
accessible, containing state session laws for all states, and code books for all states, going back
into the 19" century; (2) starting when I was in college at the University of California at
Berkeley, beginning in 1961, I spent thousands of hours reading old copies of minor party
publications. These newspapers and newsletters commonly alerted their readers when changes
to the ballot access laws were being made.

To see an example of how | have used my research to calculate the number of signatures
in each state in the past, see my article in the Election Law Journal, Volume 5, number 2, 2006,
which was peer-reviewed.

Among other election related projects, in my work, [ engage in systematic original
research compiling data on ballot access laws from each state and cross-referencing it against
election data from each state showing which independent or minor party candidates for U.S.
House qualified to appear on the ballot.

[ have conducted such research on many other occasions. In my October 2001 print issue
of Ballot Access News, | calculated the number of signatures in each state, 1928 thru 2002, fora
new or previously unqualified party to place nominees on the ballot for U.S. House in all districts
in the nation. That is 38 different elections, and for each one of them, I had to calculate the

number of signatures required in all U.S. House districts. Most states require a flat number of
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signatures, not a percentage of some base. But for states with percentages, I simply did the
work. Almost always the base was the last vote cast. In a few cases it was the number of
registered voters — so | obtained the number of registered voters. I located and collected voter
registration state totals over the years and did the math.

I have researched ballot access laws and data from 1888 to the present. There were no
ballot access laws in the United States before 1888, because there were no government-printed
ballots in the United States before 1888, except that Louisville, Kentucky used government-
printed ballots for its own city elections in 1887. Some of the states did not have government-
printed ballots until the 1920"s, and South Carolina didn’t have any until 1950.

I have attached a current C.V. to this Declaration for the Court’s consideration. [ have
been found qualified as an exbert in the area of ballot access law by many courts around the
country, including in Alabama, as by C.V. reflects.

In my opinion, based on my long and varied experience in ballot access cases, the
combination of the 3% signature reduirement and the truncated Special Election schedule set by
Alabama’s Governor with respect to the Special Election at issue for the U.S. House race in 2013
for Alabama's First Congressional District poses a severe burden for any independent candidate
hoping to gain access to the general Special Election ballot for that race.

I can think of no legitimate interest Alabama could possibly have in imposing such a
severe burden and I believe this burden makes it practically impossible for an independent
candidate to gain access to the ballot for such a Special Election. The burden is especially severe
because of the combination of restricting regulations (the number of signatures required and the
schedule for obtaining and filing them).

My opinion is consistent with Alabama’s ballot access history with respect to Special
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Elections for the U.S. House. even though the universe of such events to study 1s small.

One of the ways in which the truncated schedule imposes a severe burden on a
prospective independent candidate in this Special Election in combination with the high number
of signatures required is that it eliminates any period of time for the candidate to meaningfully
prepare for the arduous signature drive. This is an important period for any independent
candidate who has to engage in the petition process and it is especially important for an
independent candidate, for he or she has no party infrastructure to rely on for help.

The “start-up” period for an independent candidate should include sufficient time to raise
funds, create a campaign organization, distributing major responsibilities, recruit and organize
volunteers to go out and get signatures or raise enough funds to hire paid petitioners.

If the campaign is to rely on volunteers, they must be trained, and there are many more
things that need to be done months before the actual petitioning begins in order for the signature
drive to be effective — and it would have to be exceedingly effective to obtain at least 5,938
signatures in anything less than a 6 month period of time. Indeed, if 5,938 signatures are
required to qualify, any prudent candidate would obtain well in excess of that number to account
for any verification issues.

The “start-up™ period is more important and more difficult and time-consuming for the
independent candidate than even for the small party candidate, again because of the lack of
infrastructure and generally fewer resources, both financiaily and in terms of manpower.

Alabama stands in sharp contrast to its neighbors in imposing its 3% requirement in a
Special Election for U.S. Congress. In Georgia and Florida, for example, in a Special Election
for U.S. Congress no signatures at all are required for an independent candidate, in Mississippi

only 25 signatures are required, and in Tennessee only 25 signatures are required. In the latter
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(wo states, this 1 the requirement even in regular clection eveles. | have rescarched the issue and
have not found any ballot crowding or other negative consequence attending any Special
Election for U.S. Congress in any of these neighboring states.

The decisions from the United States Supreme Court in Williams v. Rhodes, 393 U.S. 23
(1968) and Jenness v. Fortson, 403-U.S. 431 (1971), and decistons from many other courts in
many other cases clearly reflect the relevance to these courts of a comparison among states to
help the court decide whether ballot access restrictions are reasonable and can pass the applicable
level of constitutional scrutiny.

Special Elections raise unique challenges for the independent candidate who must gather
signatures and the combination of the high signature requirement with the drastically truncated
schedule for gathering and filing stgnatures in this case is an overwhelming obstacle for the
independent candidate which renders it impossible to obtain ballot access for all but the wealthy
candidate who can try to meet the signature requirement with an army of paid professional
petitioners — and even then the burden would be great.

It is clear that the burden of having to gather 5,938 signatures in a period of
approximately two months, or even in four months, is dramatically and significantly more severe
than the same signature requirement in a regular election cycle in Alabama with no limit at all on
when the independent candidate can begin the signature petitioning process — even years ahead
of the election for which he or she has in mind. It does not in any meaningful way address the
burden imposed by the combination of the truncated schedule and the same signature
requirement applicable to a regular election cycle to point to decisions upholding the 3%
requirement in a regular election cycle.

Such an approach reflects a “litmus test” analysis, which is exactly what the United
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States Supreme Court and courts across the country have said youst never be applied to ballot

-t

©  gccess eascs with the fundamentally important rights at issuc.

[ am familiar with the decision from the Eleventh Circuit in the case of Citizens Party of
Georgia v, Polytiress, 683 F.3 418 (11 Ciz. 1082)(Table) and the disposition on remand. in
which the district court extended the deadline where the Special Election schedule reduced the
signature petitioning time frame from 180 days to 50 days to account for the burden the Special
Elcction schedule imposed. A copy of the decision was provided to the Alabama Secretary of
State’s office. My research indicates that the -umnber of signatures required for the clection at

A} issuein that case at that time was approximately 2000. The burden imposed in the instant case ia
| Algbama by requiring 5,938 signatures in approximately two months, rather than inan

“ynlimited™ time Lumne ay some Alabama courts have characterized the time frame for the
regular election cycle is far more severe than the burden presented by the circumstances in the
Citizens Party case. The decision in Citizens Party, while unpublished, has nevertheless been
cited and followed in Spe ci.al Election cases elsewhere within the Eleventh Circust.

1 do not yet know what interests the State of Alabama clairns it has to support the severe
burden its combination of the 3% signature requirement and the truncated schedule imposes, nor

can] imagine any compeiling, important, or even rational interest that exists to justify the same

o -
b ——

and that could not be addressed with less drastic means. -

I declare under penalty of perjury that the foregoing is truc and correct.

Exccuted on October 31, 2013

/ /
San Franeisco, CA W W

Richard Winger

I
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Richard Winger Curriculae Viiae

Updated Sep. 15, 2013

EDUCATION .
BA, Political Science, University of California, Berkeley, 1966
Graduate study, Political Science, UCLA, 1966-67

EMPLOYMENT

Ballot Access News, Editor 1985-Present

Editor of newsletter covering legal, legislative and political developments of interest to
minor parties and independent candidates. Researcher of ballot access laws of all 50 states
from years 1888-present; well versed in how ballot access laws of each state work
historically and how they compare to each other. Responsible for reading all statutes,
regulations, legal opinions, and state attorney general opinions on rights of political parties
and the publications of minor parties.

On the Editorial Board of Election Law Journal, published by Mary Ann Liebert, Inc.,
Larchmont, N.Y,, since 2001,

PUBLICATIONS
Wrote a chapter or two in each of these books:

America Votes! A Guide to Modern Election Law and Voting Rights, 2™ edition, 2012,
published by the American Bar Association’s Section of State and Local Government Law,
editor Benjamin E. Griffith.

Others, Vol 2, Third Parties During The Populist Period, by Darcy G. Richardson (2007:
iUniverse, Inc., New York). Wrote the book’s Appendix, “Early Ballot Access Laws for
New and Minor Parties.”

Democracy's Moment
edited by Ronald Hayduk and Kevin Mattson (2002: Rowman & Littlefield, Lanham, Md.)

The Encyclopedia of Third Parties in America
edited by Immanuel Ness and James Ciment (2000: M.E. Sharpe, Inc., Armonk, N.Y.)

Multiparty Politics in America
edited by Paul S. Hermnson (1997: Rowman & Littlefield, Lanham, Md.)

The New Populist Reader
edited by Karl Trautman (1997: Praeger, Westport, Ct.)

Additional articles published in these periodicals:
University of Arkansas Little Rock Law Review
Wall Street Journal
American Review of Politics
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the Long Ferm View

University of Mass. Law Review
California Journal

Election Law Journal (two articles)
Cleveland State Law Review
Chronicles Magazine

Price Costco Connection

Fordham Urban Law Journal

Also. I have written “Election Law Decisions™ in each issue of the newsletter of the
American Political Science Association’s Section on Representation and Electoral
Systems, which appears twice a year, starting with the 2005 issues.

NATIONAL INTERVIEWS on Minor Parties, Independents, Ballots and Ballot Access

NBC National Public Radio
ABC Pacifica Radio
CNN MSNBC

CASES: TESTIMONY or AFFIDAVITS (pelitical party or candidate prevailing, or case pending)
Alaska: Libertarian Party v Coghill, state superior court, 3rd dist., 3AN-92-08181, 1992
Court issued injunction enjoining enforcement of petition deadline for minor parties
Arizona (3 cases): Campbell v Hull, 73 F Supp 2d 1081 (1999); Az. Libt. Party v Hull,
superior ct., Maricopa Co. 96-13996, 1996. Nader v Brewer, 531 F 3d 1028 (9™ cir., 2008)
Arkansas (3 cases): Citizens to Establish a Reform Party v Priest, 970 F Supp 690 (E.D.
Ark. 1996); Green Party of Ark. v Priest, 159 F.Supp.2d (E.D. Ark. 2001); Green Party of
Ark. v Daniels, U.S. District Court, 448 F.Supp 2d 1056 (E.D.Ark. 2006).

California: California Democratic Party v Jones, 530 US 567 (2000); California Justice
Committee v Bowen, 2012 WL 5057625 (C.D.Cal.).

Colorado: Ptak v Meyer, 94-N-2250, U.S. Dist. Ct., 1994, Court ordered Secretary of
State to place Libertarian legislative candidate on ballot.

Florida (2 cases): Libt. Party of Fla. v Mortham, 4:96¢v258-RH, U.S. Dist. Ct., N.D.,
1996. Court ordered Secretary of State to place Libertarian vice-presidential candidate on
ballot. Reform Party v Black, 885 So0.2d 303 (Fla. 2004).

Georgia: Bergland v Harris, 767 F 2d 1551 (11th cir., 1985). U.S. Court of Appeals
remanded case back to U.S. District Court. Before U.S. District Court acted, legislature
substantially eased law, so case became moot.

Hawaii: Libt. Party of Hi. v Waihee, cv 86-439, U.S. Dist. Ct., 1986. Court ordered
Lieutenant Governor to extend petition deadline for new parties.

Illinois: (3 cases): Nader v IIl. State Bd. of Elections, 00-cv-4401, U.S. Dist. Ct., N.D.,
2000. Court ordered State Board of Elections to place candidate on ballot. Lee v IIl. State
Bd. of Elections. 463 F.3d 763 (7™ cir. 2006). Jones v McGuffage, 921 F Supp 2d 888
(N.D.. I}, 2013).

Iowa: Oviatt v Baxter, 4:92-10513, U.S. Dist. Ct., 1992. Court ordered Secretary of State
to put Grassroots Party candidate for Congress on ballot.

Kansas: Merritt v Graves, 87-4264-R, U.S. Dist. Ct., 1988. State did not defend three
election laws and signed consent decree on independent petition deadline, requirement that
independent petitions not be circulated outside of circulator's home precinct, and
requirement that voters could sonly register in qualified parties. This case should
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not be contused with another by the same name decided in December, 1988.

Kentucky: Libt. Pty. of Ky. v Ehrler, 776 F Supp 1200 (E.D. 1991)

Maryland (2 cases): Dixon v Md. State Adm. Bd. of Elec. Laws, 878 F 2d 776 (1989, 4th
cir.); Green Party v Bd. of Elections, 832 A 2d 214 (Md. 2003).

Montana: Kelly v Johnson, U.S. Dist. Ct. 08-25 (2012).

Nevada (2 cases): Libt Pty. of Nev. v Swackhamer, 638 F Supp 565 (1986); Fulani v
Lau, cv-N-92-535, U.S. Dist. Ct., 1992. Court ordered Secretary of State to put various
minor parties on ballot.

New Jersey (2 cases): Council of Alternative Political Parties v Hooks, 999 F Supp 607
(1998); Council of Alternative Political Parties v State Div. of Elections, 781 A 2d 1041
(N.J.Super. A.D. 2001).

New York (3 cases): Molinari v Powers, 82 F Supp 57 (E.D.N.Y. 2000); Schulz w
Williams, 44 F 3d 48 (2nd cir., 1994); Green Party of N.Y. v N.Y. State Bd. of Elections,
389 F.3d 411 (2™ cir., 2004).

North Carolina: Obie v N.C. Bd. of Elections, 762 F Supp 119 (E.D. 1991); DeLaney v
Bartlett, 370 F.Supp.2d 373 (M.D. 2004).

Ohio: Libertarian Party of Ohio v Blackwell, 462 F.3d 579 (6" cir. 2006).

Oklahema: Atherton v Ward, 22 F Supp 2d 1265 (W.D. Ok. 1998).

Pennsylvania: Patriot Party of Pa. v Mitchell, 826 F Supp 926 (E.D. 1993).

South Daketa: Nader v Hazeltine, 110 F Supp 2d 1201 (2000).

Tennessee: Libt Party v Thompson, U.S. Dist. Ct., 793 F Supp 1064 (M.D. 2010); Green
Party of Tennessee v Hargett, 882 F Supp 2d 959 (M.D..Tn. 2012).

Texas: Pilcher v Rains, 853 F 2d 334 (5th cir., 1988).

Virginia: Libt. Pty of Va. v Quinn, 3:01-cv-468, U.S. Dist. Ct., E.D. (2001). Court
ordered State Board of Elections to print "Libertarian” party label on ballot next to name of
Libertarian candidates.

Washington: Washington State Democratic Central Committee v Washington State
Grange, pending in U.S. Supreme Court, 11-1263.

West Virginia (3 cases): State ex rel Browne v Hechler, 476 SE 2d 559 (Supreme Court
1996). Nader v Hechler, 112 F.Supp.2d 575 (8.D.W.V., 2000); McClure v Manchin, 301 F
Supp 2d 564 (2003).

CASES: TESTIMONY or AFFIDAVITS (political party or candidate not prevailing)
Alabama: Swanson v Bennett, 490 F.3d 894 (11" ¢it. 2007).
Arizona: (2 cases) Indp. Amer. Party v Hull, civ 96-1240, U.S. Dist. Ct., 1996; Browne v
Bayless, 46 P 3d 416 (2002).
Arkansas (2 cases): Langguth v McKuen, LR-C-92-466, U.S. Dist. Ct., E.D., 1992;
Christian Populist Party v Sec. of State, 650 F Supp 1205 (E.D. 1987).
California: Socialist Workers Party v Eu, 591 F 2d 1252 (9th cir., 1978).
Florida (2 cases): Fulani v Smith, 92-4629, Leon Co. Circuit Court, 1992; Libertarian
Party of Fla. v State of Fla., 710 F 2d 790 (11th cir., 1983).
Georgia (2 cases): Libertarian Party of Ga. v Cleland, 1:94-¢v-1503-CC, U.S. Dist. Ct.,
N.D. (1994); Esco v Secretary of State, E-53493, Fulton Co. Superior Court, 1998.
Idaho: Nader v Cenarrusa, cv 00-503, U.S. Dist. Ct., 2000.
Wlinois: Libt Party v Rednour, 108 F 3d 768 (7th cir., 1997).
Kansas: Hagelin for President Committee v Graves, 804 F Supp 1377 (1992).

3
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Maine (2 cases): Maine Green Party v Diamond. 93-318, U.S. Dist. Ct., 1995; Maine
Green Party v Secretary of State, 96-cv-261, U.S. Dist. Ct., 1996.

Maryland (2 cases): Ahmad v Raynor, R-88-869, U.S. Dist. Ct., 1988: Creager v State
Adm. Bd. of Election Laws, AW-96-2612, U.S. Dist. Ct., 1996.

Missouri: Manifold v Blunt, 863 F 2d 1368 (8th cir. 1988).

New Hampshire: Werme v Gov. of N.H., 84 F 3d 479 (Ist cir., 1996).

North Carolina: Nader v Bartlett, 00-2040, 4th cir., 2000.

Ohio: Schrader v Blackwell, 241 F 2d 783 (6th cir., 2001).

Oklahoma (3 cases): Rainbow Coalition v Okla. State Elec. Bd., 844 F 2d 740 (1988);
Nader v Ward, 00-1340, U.S. Dist. Ct., 1996; Clingman v Beaver, US (May 2005).
Oregon: Libt Party v Roberts, 737 P 2d 137 (Ore. Ct. of Appeals, 1987).

Texas (2 cases): Texas Indp. Party v Kirk, 84 F 3d 178 (5th cir., 1996); Nat. Comm. of
U.S. Taxpayers Party v Garza, 924 F Supp 71 (W.D. 1996).

Virginia: Wood v Meadows, 207 F 3d 708 (4th cir., 2000).

West Virginia: Fishbeck v Hechler, 85 F 3d 162 (4th cir., 1996).

Wyoming: Spiegel v State of Wyoming, 96-cv-1028, U.S. Dist. Ct., 1996.

QUALIFIED EXPERT WITNESS
Fishbeck v Hechler, 85 F 3d 162 (4th cir. 1996, West Virginia case)
Council of Alternative Political Parties v Hooks, 999 F Supp 607 (1998, N.J.)
Citizens to Establish Reform Party v Priest, 970 F Supp 690 (E.D. Ark, 1996)
Atherton v Ward, 22 F Supp 2d 1265 (W.D.Ok. 1998)
Calif. Democratic Party v Jones, 530 US 567 (2000)
Swanson v Bennett, not reported, U.S. Dist. Ct., m.d.Ala. (02-T-644-N)
Beaver v Clingman, 363 F 3d 1048 (10™ cir., 2004, Okla. case)
Green Pty v N.Y. Bd. Elec., 267 F Supp 2d 342 (EDNY 2003). 389 F.3d 411 (2™ 2004)
Lawrence v Blackwell, 430 F.3d 368 (6™ cir. 2005)

In all cases in which I was presented as an expert, the opposition accepted that designation, except
in the Green Party of New York case. The U.S. District Court ruled that I qualify as an expert.
See headnote #1 at page 342, and footnote nine on page 350. The 2™ circuit agreed, 389 F.3d 411
(2004), at 421.

SPEAKING ENGAGEMENTS: Colleges and Scholarly Meetings
Panel of New York City Bar Association, 1994. Ballot access.
Amer. Political Science Assn.. nat. conventions of August 1995 and August 1996. Papers.
Capital University School, law school class, Columbus, Ohio, 1996, Guest lecturer.
Cal. State U., course in political science, Hayward, 1993 and 1996. Guest lecturer.
San Francisco City College, course in political science, 1996 and 1997. Guest  lecturer.
Providence College, R.1., Oct. 1997, seminar on ballot access.
Harvard U., JFK School of Gov't, Oct. 18, 1995, guest lecturer, ballot access.
Voting Integrity Project national conference, Apr. 1, 2000, speaker on ballot access.
Center for Voting & Democracy nat. conference, Nov. 30, 2003, speaker on ballot access.
Robert Dole Institute of Politics, U. of Kansas, one of 5 panel members, Oct. 25, 2007.



