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STATEMENT REGARDING ORAL ARGUMENT

Appellants Hall and Moser respectfully request oral argument in this case
and, given the nature of this matter, would ask the Court to set oral argument at the
earliest possible date.

At issue in the case are fundamentally important First and Fourteenth
Amendment rights and an area of jurisprudence that is complicated on some of the
relevant issues.

While every court that has considered a similar question - the
constitutionality of applying to a severely truncated Special Election schedule the
same ballot access signature requirement for independent candidates that is
required in a regular election cycle - has concluded that an accommodation must
be made in the Special Election setting, this is a very important issue with
important consequences.

There would be a significant benefit to having oral argument in this case.
The case is proceeding on an expedited track and oral argument will help to
crystalize the issues for the Court and will enable the Court to ask and get answers
immediately to any pressing questions of fact or law.

For all of these reasons, it is respectfully submitted that oral argument

should be permitted.
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STATEMENT OF JURISDICTION

The lower court had jurisdiction in this 42 U.S.C. § 1983 ballot access civil
action pursuant to 28 U.S.C. § 1331. This Court has jurisdiction to hear this
appeal from the district court’s of Hall and Moser’s motion for a temporary
restraining order or for a preliminary injunction pursuant to 28 U.S.C. §§ 1291 &
1292(a)(1). See Redford v. Gwinnett Co. Judicial Circuit, 350 Fed. Appx. 341,
345 (11" Cir., September 25, 2009), citing, Schiavo ex rel. Schindler v. Schiavo,
403 F.3d 1223, 1225 (11™ Cir. 2005).

STATEMENT OF THE ISSUE

Did the Lower Court Err in Refusing to Enter a Temporary Restraining
Order or a Preliminary Injunction Which Would Have Reduced the Number of
Signatures Required or Extended the Signature Petition Filing Date (or both)
Where Alabama’s Ballot Access Law Requires the Same Number of Signatures
(5,938) for an Independent Candidate Seeking Election to the United States
Congress 1n a Special Election with a Severely Truncated Schedule as it Requires
for an Independent Candidate for the Same Office in a Regular Election Cycle
with an “Unlimited” Time for Gathering Signatures?

STATEMENT OF THE CASE

A.  The Course of Proceedings
On September 17, 2013, Plaintiffs/Appellants Hall and Moser filed a
Complaint in the United States District Court for the Middle District of Alabama,

seeking declaratory relief and preliminary and permanent injunctive relief under
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42 U.S.C. § 1983, challenging the constitutionality of §§ 17-9-3(a)(3), Code of
Alabama (1975)(as amended) in the context of a severely truncated schedule
Special Election for a seat in the United States Congress from Alabama’s First
U.S. Congressional District.'

The Complaint was filed with a designation on the civil cover sheet that it
should be treated as a “related case” to another case pending in the Middle District
of Alabama, before the Honorable Myron Thompson, in which the U.S.
government has sued Alabama for Alabama’s noncompliance with federal

obligations to overseas absentee ballot voters and had specifically sought a TRO

" Section 17-9-3 provides: “Each candidate who has been requested to be an

independent candidate for a specified office by written petition signed by electors
qualified to vote in the election to fill the office when the petition has been filed ...
with the Secretary of State ... on or before 5:00 P.M. on the date of the first primary
election as provided for in Section 17-13-3. The number of qualified electors signing
the petition shall equal or exceed three percent of the qualified electors who cast
ballots for the office of Governor in the last general election for the ... district in
which the candidate seeks to qualify.”

For the Special Election at issue, Alabama law requires any candidate other than a
Democrat or Republican to obtain 5,938 signatures from qualified electors and file
them with Alabama’s Secretary of State fifty-seven (57) days after the dates for the
Special Elections primaries and general election were announced. In a regular
election cycle, such a candidate would have an “‘unlimited” time to gather the required
signatures. Swanson v. Worley, 490 F.3d 894, 904 (11" Cir. 2007).
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with respect to the Special Election at issue in the instant case. [See DE 14-1 and
DE 14 generally]

Notwithstanding the “related case” designation, the case was assigned first
to Magistrate Judge Terry F. Moorer, and then was reassigned to District Judge
Mark E. Fuller. [DE 11]

On September 30, 2013, Bennett filed a Motion to Dismiss. [DE 9]

On October 17, 2013, following the rejection of Hall’s signature petitions,
Hall and Moser filed a First Amended Complaint. [DE 12]

On October 18, 2013, Appellants filed a Motion to Consolidate the two
cases, or to at least have the instant case transferred to Judge Thompson, given the
common litigation over scheduling of this same Special Election, the direct
relevance to the schedule of the filing date for independent candidate signature
petitions, and the complete omission from such schedule of any consideration of
the interests of any candidates other than Democratic or Republican Party
candidates. [DE 14]

On October 22, 2013, Secretary Bennett filed his Response to the Motion to
Consolidate, opposing consolidation and taking no position on transfer. [DE 15]

That same day, Hall and Moser filed their Reply in further support of

consolidation or transfer. [DE 15]
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On October 24, 2013, the district court denied Bennett’s Motion to Dismiss
and Appellants’ Motion to Consolidate and request to transfer the case. [DE 17;
18]

On October 25, 2013, Hall and Moser filed a Motion to Expedite the
proceedings in the lower court. [DE 19] Attached to that Motion were three
unpublished decisions reflecting orders from courts within this Circuit (one on
remand from this Court) granting immediate injunctive relief to remedy the impact
of a truncated election schedule on candidates required to obtain and file signature
petitions to gain ballot access. [DE 19-1, 19-2, 19-3]

On October 25, 2013, the district court entered an Order granting the
Motion to Expedite and setting a scheduling conference. [DE 20; 21]

On October 28, 2013, the scheduling conference was held and a briefing
schedule was set. [DE 22]

On October 28, 2013, Secretary Bennett filed a Motion to Dismiss for the
Failure to State a Claim or for Summary Judgment. [DE 23]

On October 29, 2013, the lower court issued an Order memorializing the
agreed upon schedule from the previous day’s scheduling conference. [DE 24]

On October 23, 2013, Appellants filed their Motion for a Temporary

Restraining Order or for a Preliminary Injunction. [DE 25]
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On November 6, 2013, Appellants filed their Response in Opposition to the
Motion to Dismiss or for Summary Judgment. [DE 26]

On November 8, 2013, the district court set oral argument on the parties’
respective motions for November 13, 2013. [DE 27]

On November 8, 2013, Secretary Bennett filed his consolidated Response in
Opposition to Hall and Moser’s Motion for a TRO or Preliminary Injunction and
Reply in further Support of his Motion to Dismiss or for Summary Judgment. [DE
28]

On November 12, 2013, Appellants filed their Reply to Secretary Bennett’s
Response in opposition to their Motion for a TRO or Preliminary Injunction and in
further support of that Motion. [DE 29]

On November 13, 2013, oral argument on the outstanding motions was held
in the district court and the court entered an Oral Order denying Secretary
Bennett’s Motion to Dismiss and Hall and Moser’s Motion for TRO or
Preliminary Injunction. [See DE 30 - Minute Entry & Transcript of 11/13/13
Hearing]

On November 14, 2013, Hall and Moser filed an Emergency Notice of

Appeal. [DE 31]
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On November 19, 2013, the Clerk of the Court certified that the record was
complete.

B.  Statement of the Facts

The following is a summary of facts in the record below that are directly
relevant to the issues in this appeal. Fed. R. App. 28(a)(7); 11™ Cir. R. 28-
1(h)(1)(i1). The facts are taken from the First Amended Complaint [DE 12] and the
Motion for a Temporary Restraining Order or Preliminary Injunction [DE 25] and
are uncontroverted in the record.

Plaintiff/Appellant James Hall (“‘Hall”) lives in Alabama’s First U.S.
Congressional District, and has been at all times relevant to this lawsuit a qualified
voter in the State of Alabama.

Hall is a United States Marine Corps veteran, with a wife and children who
believes that he, his family, like-minded Americans and their interests have been
excluded and ignored by the major political parties and he wishes to change that
through his election to the United States Congress as an independent candidate,
promoting true American family values for his constituents.

Plaintiff/Appellant N.C. “Clint” Moser, Jr. (“Moser”) lives in Alabama’s

First U.S. Congressional District, and has been at all times relevant to this lawsuit
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a qualified voter in the State of Alabama according to state and federal law. He
wishes to support and vote for Hall’s independent candidacy. [DE 25-2]
Secretary Jim Bennett (“Bennett”™) is the Secretary of State for the State of
Alabama. He is charged with the general administration of the election laws and
specific duties under such laws which are relevant to the issues in this lawsuit.
On July 29, 2013, the Governor of Alabama proclaimed and Bennett
announced that a Special Election would be held to fill the vacancy to be created
by the prospective (August 2013) retirement of the member of the United States
Congress representing Alabama’s First United States Congressional District prior
to the completion of his term of office.
The Governor announced that in connection with the Special Election:
A.  The primary election for the Democratic and Republican
parties would be held on September 24, 2013;
B.  Any primary runoff would be held on November 5, 2013; and
C.  The general election for the First U.S. Congressional District
pursuant to this Special Election would be held on December 17, 2013.
Hall meets all of the eligibility requirements for election to office at issue
and seeks election to that office through the Special Election presently set for

December 17, 2013.
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Each Appellant seeks to vote for Hall and to associate with others to support
his candidacy.

Hall’s candidacy as an independent candidate is the vehicle by through
which both Appellants seek to exercise their rights to political participation, to
advocate their agenda for political purposes, and to put forward their political
beliefs and points of view, as well as those of Hall’s constituents, and it is the
vehicle by which he and other electors seek his access to the ballot in Alabama for
the Special Election.

Under Alabama law, only the Democratic and Republican parties are
permitted to hold primary elections for the position at issue at state expense and
will be placed on the ballot automatically.

Under §§ 17-9-3(a)(3) and 17-13-3, Code of Alabama, (1975)(as amended),
in order to be placed on the ballot for the Special Election, because he is an
independent candidate, Hall was required to obtain and file with the Defendant, by
no later than September 24, 2013, the date of the first primary for the Democratic
and Republican parties, the signatures of 5,938 people who Secretary Bennett

Defendant certifies to be qualified electors for the office at issue.
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On September 24, 2013, Hall filed his ballot access signature petitions,
consisting of some 316 pages with at least 2,835 signatures which he had gathered.
On September 25, 2013, Bennett’s Director of Elections wrote to Hall
acknowledging receipt of the 316 pages with 2,835 signatures, but advising him

that he was 3,103 signatures short of the 5,938 signatures required for ballot
access and that the Secretary would not even conduct a review to determine the
number of valid signatures.

Bennett advised Hall that, based on the number of signatures he filed, his
petition was insufficient for him to be placed on the ballot as an independent
candidate for the office at issue and Bennett has refused to allow Hall to be placed
on the ballot.

The seat at issue, is an elected position for a two year term, with a new
general election scheduled to fill the position every two years on the first Tuesday
of November of the election year in which the position is scheduled for election.

Under Alabama law, in a regular election cycle, independent candidates in
Alabama who wish to seek the office at issue in this case, and electors who wish to
promote the candidacy of an independent candidate for such office ordinarily have
a virtually unlimited period of time to obtain and file with the Defendant,

signatures from certifiably qualified electors, equal in number to three percent
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(3%) of the qualified electors who cast ballots for the office of Governor in the last
general election for the political subdivision in which Hall seeks to qualify. The
number of signatures required for an independent candidate seeking the office at
issue is 5,938 this year.

Mr. Hall at all relevant times used extraordinary due diligence to obtain the
requisite number of certifiable signatures, as the lower court found.

On or about June 4, 2013, Hall contacted the Secretary of State’s office to
inquire as to what a ballot action petition needed to say, so that he could create one
on his own and begin trying to obtain signatures.

At that time, Bennett had not prepared any ballot access petition for
independent or minor party candidates to use to obtain signatures for the Special
Election at issue.

By June 7, 2013, Hall had created his own ballot access signature petition
for the Special Election at issue and submitted it to the Secretary’s office for
approval. Hall contacted the Secretary’s office by email and by phone on many
occasions in his efforts to gain ballot access as an independent candidate in this

Special Election.

10
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On June 11, 2013, the Secretary’s office responded to Hall’s
proposed sample signature petition by making some changes to it. However, the
Secretary did not provide Hall with the date of the general election for the Special
Election.

Information provided through the Secretary of State’s website advises that a
ballot access signature petition for an independent candidate for elective office in
Alabama must state on it the date of the election at issue. [DE 16-3; See also
Alabama Admin. § 820-2-4.05 - petition only valid if it includes date of election].

On July 8, 2013, Bennett’s office was advised of some of the
insurmountable hardships imposed on independent and minor party candidates,
given the number of signatures required and a truncated time frame. The
Secretary’s staff was asked how long the time period would be for such candidates
to try to obtain signatures for their signature petitions.

The Secretary’s Director of Elections responded on July 11, 2013, by
forwarding a sample ballot access petition which the office had created in
response to the July 8" inquiry, without any date stated for the election at issue,
notwithstanding the requirement that such a ballot access signature petition set

forth the date of the election at issue to be valid. [DE 16-2]

11
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The Director of Elections advised that no date for the primary or the general
election for the Special Election at issue could be provided until the Governor of
Alabama issued a proclamation setting such dates. Such proclamation was
scheduled to be issued on or around August 15, 2013, the date previously
announced as the effective date of the resignation of the incumbent House member
whose seat is at issue in this Special Election.

On July 12, 2013, the Secretary’s office advised that they would notify the
undersigned when a calendar for the Special Election was set; but the office never
provided the undersigned with such notice.

Based on issues raised in the pending related case, U.S. v. Alabama, 2:12-
cv-00179-MHT-WC (Middle District of Alabama), the announcement of the
calendar for the Special Election at issue was moved up from August 15, 2013 to
the end of July 2013 because of the concerns raised in that case by the United
States about hardships the truncated schedule for this Special Election would
cause for overseas absentee voters in this Special Election.

The first occasion on which a calendar for the primaries and general election
for the Special Election at issue appeared in any public forum, was in an Order
issued by Judge Thompson on July 26, 2013 in U.S. v. Alabama. However,

Bennett provided no notice to the undersigned, or to Hall of such calendar at any

12
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time and, upon information and belief, Bennett did not even announce or
otherwise provide notice of such schedule on its website or any other public forum
until on or about July 29, 2013.

Prior to the July 26, 2013 Order in the pending related case of U.S. v.
Alabama (in which the Secretary was a defendant as well), Bennett was well aware
of the hardships the signature requirement would cause for independent candidates
because of the severely truncated schedule attending the Special Election and had
express notice of such hardships and concerns on behalf of independent
candidates; yet Bennett ignored such concerns and failed to bring the concerns of
independent candidates and electors who wish to vote for independent candidates,
or the impact of the combination of the truncated schedule and the signature
requirement to the attention of the Court in that pending related case.

The Secretary was provided with authority from this Court, remanding a
case in which the district court had refused to provide an accommodation for
petitioning candidates whose time frame was truncated due to a Special Election
schedule, as well as the district court decision on remand, extending the time

frame for obtaining signatures. [DE 25-7]

13
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Until after it became clear on or about September 24, 2013 that a primary
runoff election would be required, the date of the general election for this Special
Election could not be known or set, according to information provided by Bennett.
After September 24, 2013, it became clear that there would be a primary runoff for
this Special Election on November 5, 2013, with the general Special Election
currently scheduled for December 17, 2013.

No ballot access petition which complied with the requirements set forth in
the official materials published by the Defendant regarding the rules and
regulations for independent candidates to gain access to the ballot access could be
formulated until a date for the general election for this Special Election was
established, given the requirement in Alabama that a valid access ballot signature
petition must set forth such date on the petition itself.

Hall worked tirelessly in his efforts to obtain signatures, attending virtually
every community event at which he believed there likely would be significant
gatherings of qualified electors in order to maximize his efficiency in soliciting
and obtaining signatures. These events have included charity runs, festivals, yard
sales, concerts, sporting events, a gun show, and others. His efforts at some of the

events were stymied by the sponsoring organizations which were not “politically

friendly.” [DE 25-1]

14
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Hall tried to obtain signatures through networking efforts with social
contacts and work contacts, asking each friend and contact to provide as many
names as possible for potential signatories and to help him gather signatures from
the lists they developed for him.

Hall visited businesses within the voting district and provided signature
petitions to those businesses who were willing to post them and facilitate his
collection of signatures. Many places of business refused to help; but he
persevered.

Hall and his wife independently went door to door to try to obtain
signatures, with disappointing results, achieving approximately 1 signature per 12
houses visited, and encountering reticence among many to get involved with a
stranger in a political matter. Mr. Hall also found the door to door process to be
most inefficient time-wise in light of this truncated schedule. Hall and his wife
visited approximately 5000 homes in their efforts to get signatures through this
door to door method.

For the signatures Hall obtained, most took a good deal of time to obtain,
because of obstacles that included: overcoming the potential signatory’s reticence
to discuss politics, concerns about the impact signing the petition would have on

the person’s freedom to vote for another candidate in a primary or in the Special
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general election, concerns about a lack of privacy in providing personal
information, the time it took to fill in the required information if the person agreed
to sign, and the time the person requested to read all of the language on the
petition.

Hall placed an advertisement to try to hire someone to help him solicit
signatures; but he received only one response. This did not prove to be a
successful manner of proceeding and ended up costing Hall about $4.00 per
signature and he is a person of limited financial means.

Hall and his wife worked tirelessly at all times during the relevant time
frame to try everything reasonably possible within their means to obtain signatures
and in the process they have sacrificed both family and work obligations. Hall
missed his children’s sports practices and games, family events and his work has
suffered because of the time and effort he has had to devote to his Herculean effort
at trying to obtain signatures to gain access to the ballot for this Special Election.
His efforts continued.

Notwithstanding his best efforts and all due diligence, Hall was not able to
obtain and file the requisite 5,938 signatures by September 24, 2013, in order to
gain access to the ballot for the Special Election. His ability to obtain at least

2,835 signatures, filling 316 pages by September 24, 2013, was a major
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accomplishment and is far in excess of any reasonable requirement that could pass
constitutional muster in light of the State’s interests and the vitally important
constitutional rights at issue here.

In an accommodation to voters who wish to cast their votes in the Special
Election for candidates representing the Democratic and Republican parties and in
accommodation to candidates in this Special Election who represent those two
parties, Defendant announced on July 29, 2013, special measures that would be
provided for citizens voting from overseas, creating for them an “Instant Primary
Ballot” “[d]ue to the short time frame for this election....” No such
accommodation of any kind in recognition of the extraordinarily short time
allotted for this Special Election has been made with respect to Hall or any
candidates other than candidates representing the Democratic and Republican
parties.

In a further accommodation exclusively to the Democratic Party, Bennett,
without authorization, allowed the Democratic Party’s candidates to be included in
this Special Election, notwithstanding the Party’s failure to certify its candidates

by the established deadline for certification. [DE 25-1 at 15-17]
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There have been eighteen (18) Special Elections for U.S. Congress in
Alabama since 1893, the first year in which government printed ballots were used
in Alabama. There has never been an independent candidate on the ballot in a
single one. [DE 29-1] In contrast to the 5,938 signatures Alabama requires for an
independent candidate in this Special Election, the number of signatures required
by Georgia and Florida for such a Special Election is zero, Tennessee requires 25,
and Mississippi requires 200. [DE 25-4 at 4-5]

C. Standard of Review

This Court reviews a district court’s denial of temporary injunctive relief for
an abuse of discretion. Redford v. Gwinnett Co. Judicial Circuit, 350 Fed. Appx.
at 345; Horton v. City of St. Augustine, 272 F.3d 1318, 1326 (11" Cir. 2001).
“This scope of review will lead to a reversal only if the district court applies an
incorrect legal standard, or applies improper procedures, or relies on clearly
erroneous factfinding, or if it reaches a conclusion that is clearly unreasonable or
incorrect.” Schiavo, 403 F.3d at 1226.

SUMMARY OF THE ARGUMENT

The lower court erred when it refused to grant immediate injunctive relief in
this case either reducing the number of signatures required for independent

candidates, extending the deadline by which such candidates had to file their
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signature petitions, or both, in light of the severely truncated time frame for
obtaining signatures for this Special Election.

Applying the same 3% signature requirement that applies to a regular
election cycle in Alabama, which this Court has emphasized allows an “unlimited”
time frame for obtaining signatures, to this severely truncated Special Election
schedule, which provided for 57 days between the announcement of the schedule
and the date by which independent candidates were required to file their signature
petitions violates the Appellants’ First and Fourteenth Amendment rights.

The completely uncontroverted record evidence establishes that Alabama’s
ballot access law for independent candidates in a truncated schedule Special
Election such as that at issue here creates a severe burden on the rights of
independent candidates and their supporters and there is no compelling state
interest that supports requiring the same 5,938 signatures that would be required
for a regularly scheduled election.

Hall and Moser clearly established on the uncontoverted record evidence of
the facts and circumstances in this case that they have satisfied all four prongs for
immediate injunctive relief.

The lower court abused its discretion in applying just the kind of “litmus

test” analysis that the United States Supreme Court has prohibited in ballot access
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cases, finding, on Appellee’s urging, that because a 5% signature requirement in a
180 day period was upheld in a 1971 election in Georgia in Jenness v. Fortson,
403 U.S. 431,91 S. Ct. 1970, 29 L. Ed. 2d 554 (1971), the 3% requirement in a 57
or 58 day period here did not create a severe burden for Hall and Moser.’

Not only is such a “litmus test” approach expressly prohibited, in many
cases since Jenness less onerous signature requirements than the ones upheld in
Jenness have been struck down. Additionally, the lower court completely ignored
all decisions, unpublished and published that clearly explain why, when an
election schedule has been truncated, the regular election cycle signature
requirements must be reduced and/or the deadline for filing signatures must be
extended because of the greater burden the truncated schedule creates for a

petitioning candidate and his or her supporters.

* It 1s undisputed that the deadline for independent candidates to file their signature
petitions in this Special Election was 57 days from the date on which the Secretary
announced the Special Election schedule. It also is undisputed that Alabama law and
the Secretary’s website provide that no signature petition is valid unless it sets out the
date of the general Special Election. However, there is some dispute in this case as
to whether a 106 day period, counting from the date on which Mr. Hall created his
own petition and began soliciting signatures, at risk that his petitions would not be
valid because they could not set out the date of the yet to be announced general
Special Election, or the 57 day period should be the relevant time frame in this case.
The district court held that whether the period was 56, 57, 58 or 106 days, its decision
would be the same. [11/13/13 Tr. at 60-61].
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The lower court otherwise abused its discretion in denying the immediate
injunctive relief requested and Mr. Hall must be placed on the ballot for the
general Special Election for the seat at issue in this case.

ARGUMENT

The Lower Court’s Refusal to Grant the Requested Immediate Injunctive
Relief Violated the Appellants’ Fundamentally Important Rights Under the
First and Fourteenth Amendments to the United States Constitution.

ANALYTIC FRAMEWORK IN BALLOT ACCESS CASES

“No right is more precious in a free country than that of having a voice in
the election of those who make the laws under which, as good citizens, we must
live,” Wesberry v. Sanders,376 U.S. 1, 17,84 S. Ct. 526, 11 L. Ed. 2d 481 (1964)
....J Clingman v. Beaver, 544 U.S. 581, 600 (O’Connor, concurring)

The constitutional rights at issue here, including the right to associate for
political purposes, the right to be a political candidate, and the right to cast one’s
vote for a political candidate are fundamental rights guaranteed by the First and
Fourteenth Amendments. Clingman v. Beaver, 544 U.S. 581, 586 (2005); Burdick
v. Takushi, 504 U.S. 428, 433 (1992); Eu v. San Francisco County Democratic
Central Committee, 489 U.S. 214, 224 (1989); Tashjian v. Republican Party of
Conn., 479 U.S. 208, 214 (1986); Anderson v. Celebrezze, 460 U.S. 780, 787

(1983).
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The Supreme Court’s most recent pronouncement in the area of ballot
access - its decision in Clingman v. Beaver, 544 U.S. 581 (2005) - is important
both for the analytical framework it reaffirms and the emphasis it places on
vigilantly protecting the rights of non-major party candidates. Some principles
from Clingman are worth noting:

The Court wrote the following in Clingman:

We have held that the First Amendment, among other things, protects the
right of citizens “to band together in promoting among the electorate candidates
who espouse their political views.” California Democratic Party v. Jones, 530
U.S. 567,574, 120 S. Ct. 2402, 147 L. Ed. 2d 502 (2000). Regulations that impose
severe burdens on associational rights must be narrowly tailored to serve a
compelling state interest. Timmons, 520 U.S., at 358, 117 S. Ct. 1364. However,
when regulations impose lesser burdens, “a State's important regulatory interests
will usually be enough to justify reasonable, nondiscriminatory restrictions. /bid.
(internal quotation marks omitted).

In analyzing a particular burden to First and Fourteenth Amendment rights
in the ballot access context, “(the Court) should begin with the premise that there
are significant associational interests at stake. From this starting point, we then ask

to what extent and in what manner the State may justifiably restrict those interests.
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Then under the framework expressly reaffirmed in Clingman, 544 U.S. at
603, the Court “has sought to balance the associational interests of parties and
voters against the States' regulatory interests through the flexible standard of
review reaffirmed by the Court....” Under that standard, “the rigorousness of our
inquiry into the propriety of a state election law depends upon the extent to which
a challenged regulation burdens First and Fourteenth Amendment rights.” Burdick
v. Takushi, 504 U.S. 428,434, 112 S. Ct. 2059, 119 L. Ed. 2d 245 (1992).
Regulations imposing severe burdens on associational rights must be narrowly
tailored to advance a compelling government interest. Timmons v. Twin Cities
Area New Party, 520 U.S. 351,358, 117 S. Ct. 1364, 137 L. Ed. 2d 589 (1997).
Regulations imposing lesser burdens are subject to less intensive scrutiny, and
reasonable, nondiscriminatory restrictions ordinarily will be sustained if they serve
important regulatory interests. /bid.
This regime reflects the limited but important role of courts in reviewing electoral
regulation.

The Court also wrote: “Although the State has a legitimate—and indeed
critical—role to play in regulating elections, it must be recognized that it is not a
wholly independent or neutral arbiter. Rather, the State is itself controlled by the

political party or parties in power, which presumably have an incentive to shape

23



Case: 13-15214 Date Filed: 12/02/2013 Page: 35 of 111

the rules of the electoral game to their own benefit. Recognition of that basic
reality need not render suspect most electoral regulations.

Where the State imposes only reasonable and genuinely neutral restrictions
on associational rights, there is no threat to the integrity of the electoral process
and no apparent reason for judicial intervention. As such restrictions become more
severe, however, and particularly where they have discriminatory effects, there is
increasing cause for concern that those in power may be using electoral rules to
erect barriers to electoral competition. In such cases, applying heightened scrutiny
helps to ensure that such limitations are truly justified and that the State's asserted
interests are not merely a pretext for exclusionary or anticompetitive restrictions.”
Clingman, 544 U.S. at 603 (O’Connor, concurring)

In Anderson v. Celebrezze, 460 U.S. 780 (1983), the Court considered the
impact of early filing dates on small political parties and independent candidates.
Commenting on election laws that disadvantage independents, it noted:

“By limiting the opportunities of independent-minded voters to associate in
the electoral arena to enhance their political effectiveness as a group, such
restrictions threaten to reduce diversity and competition in the marketplace of
ideas. Historically political figures outside the two major parties have been fertile

sources of new ideas and new programs; many of their challenges to the status quo
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have in time made their way into the political mainstream. In short, the primary
values protected by the First Amendment—*‘a profound national commitment to
the principle that debate on public issues should be uninhibited, robust, and
wide-open,’—are served when election campaigns are not monopolized by the
existing political parties.” Clingman, 544 U.S. at 620-21, quoting from Anderson,
1d., at 794 (citations omitted).

Accordingly, “[r]estrictions upon the access of political parties to the ballot
impinge upon the rights of individuals to associate for political purposes, as well
as the rights of qualified voters to cast their votes effectively, and may not survive
scrutiny under the First and Fourteenth Amendments.” Munro v. Socialist
Workers Party, 479 U.S. 189, 193, 107 S. Ct. 533 (1986), citing Williams v.
Rhodes, 393 U.S. 23, 30, 89 S. Ct. 5, 10 (1968).

It is true, of course, that “States may condition access to the general election
ballot by a minor-party or independent candidate upon a showing of a modicum of
support among the potential voters for the office.” Id. Thus, courts must engage
in a balancing test to weigh the rights of States to condition access to the general
election ballot against the rights of citizens to form political parties that can vie for
election, the right to associate with the independent candidate of choice, and the

rights of citizens to cast votes effectively for their chosen candidate.

25



Case: 13-15214 Date Filed: 12/02/2013 Page: 37 of 111

The Court’s “primary concern is with the tendency of ballot
access restrictions ‘to limit the field of candidates from which voters might
choose.” Therefore, ‘[i]n approaching candidate restrictions, it is essential to
examine in a realistic light the extent and nature of their impact on voters’”
Anderson, 460 U.S. at 786. (Internal citation omitted.) Where “the challenged law
burdens the rights of political parties and their members, it can survive
constitutional scrutiny only if the State shows that it advances a compelling state
interest and is narrowly tailored to serve that interest.” Eu v. San Francisco
County Democratic Cent. Committee, 489 U.S. 214, 222, 109 S. Ct. 1013 (1989).
(Internal citation omitted.) See also, Clingman, 544 U.S. at 596-87 (“Regulations
that impose severe burdens on associational rights must be narrowly tailored to
serve a compelling state interest).

In the instant case, the burden is severe, [DE 25-1 thru DE25-4]. Strict
scrutiny applies and so, in addition to demonstrating an articulated compelling
interest to justify the regulation, states must “adopt the least drastic means to
achieve their ends.” Illinois State Board of Elections v. Socialist Workers Party,
440 U.S. 173, 185 (1979).

In this case, it is the 3% signature requirement and the truncated schedule

which reduces the time to collect signatures from an unlimited time frame to under
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two months, in combination that creates the severe burden and any suggestion
that either factor should be analyzed in isolation is simply contrary to the
mandated analysis. See Nader v. Keith, 385 F.3d 729, 731 (7" Cir.
2004)(“Restrictions on candidacy must . . .be considered together rather than
separately.”); See also Williams, 393 U.S. at 34 (ballot access laws should be
viewed in their totality, not in isolation); Pilcher v. Rains, 853 F.2d 334, 336 (5"
Cir. 1988)(facially valid provisions may operate in tandem to produce
impermissible barriers to ballot access - for example, if a state had a 1% signature
requirement, but imposed a single other unreasonable barrier, it would still
effectively deny ballot access and would be unconstitutional, citing Storer and
Anderson).’

“[W]hat is demanded (by the State) may not be so excessive or impractical
as to be in reality a mere device to always, or almost always, exclude parties with

significant support from the ballot. The Constitution requires that access to the

* A Court must examine the cumulative burdens imposed by the overall scheme of
electoral regulations upon the rights of voters and parties to associate .... “A panoply
of regulations, each apparently defensible when considered alone, may nevertheless
have the combined effect of severely restricting participation and competition. Even
if each part of a regulatory regime might be upheld if challenged separately, one or
another of these parts might have to fall if the overall scheme unreasonably curtails
associational freedoms.” Clingman, 544 U.S. at 607-08.
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electorate be real, not ‘merely theoretical.”” Party of Texas v. White, 415, U.S.
767,783, 94 S. Ct. 1296 (1974).

Ballot access requirements that raise the bar so high as to virtually prevent
independent candidates from appearing should not survive strict scrutiny analysis.
Williams, 393 U.S. at 31-32.

LEGAL STANDARD FOR A T.R.O. OR PRELIMINARY INJUNCTION

The four factors for the Court to evaluate in considering whether a
temporary restraining order or a preliminary injunction should issue are:

(1) Whether there is a substantial likelihood of success on the merits;

(2) Whether the movant will suffer irreparable harm unless the injunction is
1ssued;

(3) Whether the threatened injury to the movant outweighs whatever
damage the proposed injunction might cause the opposing party; and

(4) Whether granting the injunction is in the public interest.
See Alabama v. U.S. Army Corps of Eng’rs, 424 F.3d 1117, 1128 (11" Cir. 2005);
Campbell v. Bennett, 212 F. Supp. 2d 1329, 1343 (M.D. Ala. 2002). Appellants
easily meet all four factors and a preliminary injunction assuring that Hall is put

on the ballot for this Special Election must be issued.

28



Case: 13-15214 Date Filed: 12/02/2013 Page: 40 of 111

Appellants Are Substantially Likely to Succeed on the Merits*

Appellants Clearly Demonstrated a “Severe Burden” on their Rights

Appellants demonstrated through their submissions below that the
cumulative effect of the 3% signature requirement and the truncated schedule for
this Special Election create a “severe burden” on their First and Fourteenth
Amendment rights and as such require proof by the State of narrowly tailored
compelling interests, advanced by the regulations at issue. Appellants’
submissions demonstrating the severe burden have not been rebutted by even a
shred of competence evidence or argument and the burden has not been justified
by any compelling or even important state interest.

While it is difficult to define a “severe burden,” the one approach that the
Supreme Court has said over and over again cannot be used to rebut First or
Fourteenth Amendment claims in this context is the very approach taken by lower
court at Bennett’s urging: Ignore the factual evidence of the actual burdens faced
by the candidate and look instead to a case from a completely different context

that has held a regular election 5% level of support requirement constitutional.

* A showing of a likelihood of success on the merits, for purposes of a preliminary
injunction “requires only likely or probable, rather than certain success.” U.S. v.
Alabama, 443 Fed. Appx. 411,419 (11" Cir., October 14, 2011), citing, Schiavo, 403
F.3d at 1232. Hall and Moser more than meet that standard here.
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This is the epitome of the “litmus test” that the Supreme Court consistently has
said for at least 30 years must never be used; yet that is exactly the approach urged
on the lower court and the approach it adopted in denying the injunction.

In striking down Ohio’s ballot access in Anderson v. Celebrezze, 460 U.S.
780 (1983), the Court set out the requisite analytical framework as follows:

Constitutional challenges to specific provisions of a State’s election
laws therefore cannot be resolved by any ‘litmus-paper test’ that will
separate valid from invalid restrictions. Instead, a court must resolve
such a challenge by an analytical process that parallels its work in
ordinary litigation. It must first consider the character and magnitude
of the asserted injury to the rights protected by the First and
Fourteenth Amendments that the plaintiff seeks to vindicate. It then
must identify and evaluate the precise interests put forward by the
State as justifications for the burden imposed by its rule. In passing
judgment, the Court must not only determine the legitimacy and
strength of each of those interests; it also must consider the extent to
which those interests make it necessary to burden the plaintiff’s
rights. Only after weighing all these factors is the reviewing court in
a position to decide whether the challenged provision is
unconstitutional. 460 U.S. at 789. (Internal citation omitted.)

The Court in Anderson rejected the use of any “‘litmus-paper’” to “separate
valid from invalid [ballot access] restrictions.” 460 U.S. at 789. Instead, a court
determining whether a challenged ballot access restriction is unconstitutional
must: 1) evaluate the character and magnitude of rights protected by the First and
Fourteenth Amendments; 2) identify the State’s interests advanced as justifications

for the burdens imposed by the ballot access restrictions; and 3) evaluate the

30



Case: 13-15214 Date Filed: 12/02/2013 Page: 42 of 111

legitimacy and strength of each asserted state interest, and determine whether and
to what extent those interests required burdening the plaintiffs’ rights. /d.
Bergland v. Harris, 767 F.2d 1551, 1553-54 (11" Cir. 1985).

In order to permit the required evaluation of competing interests, “[t]he
State must introduce evidence to justify both the interests the State asserts and the
burdens the State imposes on those seeking ballot access.” Bergland, 767 F.2d at
1554. See also, Mandel v. Bradley, 432 U.S. 173, 178 (1977)(Court must sift
through conflicting evidence and make findings of fact as to the difficulty of
obtaining signatures in time to meet the deadline); Storer v. Brown, 415 U.S. 724
(1974)(a court is required to examine the facts and circumstances of each case
individually and may not apply a “litmus test™).’

In contrast to the prohibited “litmus test” approach, Appellants submitted
the following unrebutted evidence that focuses on the facts and circumstances of
this case to demonstrate the severe burden the cumulative effect of the 3%
signature requirement and the truncated schedule created for the exercise of their

First and Fourteenth Amendment rights.

* The Court in Storer also makes clear that in analyzing a ballot access regulation, the
reviewing court should look at past experience in qualifying to determine the severity
of the obstacle and the Court also looked to other States for guidance. See e.g Storer,
415 U.S. 740, n.10 & 742.
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1. Mr. Hall’s Declarations [DE 25-1; 26-1]:

In his Declarations, Hall details the exhaustive efforts he went to, drawing
on the discipline and tenacity he learned as a United States Marine, to get a ballot
access petition drawn up when the Defendant had none to provide, and to try every
possible avenue for getting signatures, working day and night, and sacrificing
valuable family and work time in the process. He describes the actual obstacles he
faced and explains why the truncated time frame placed such a heavy burden on
him. [DE 25-1; 26-1]

There is no evidence at all submitted by Appellee that in any disputes Mr.
Hall’s account of things or indicates in any way that the restrictions imposed were
anything other than severe. There is no evidentiary suggestion at all that the 3%
requirement could have been met in the truncated time provided in this District.

The Secretary offered no competent evidence in rebuttal to Mr. Hall’s
Declaration regarding the facts on the ground or any other subject.

2. Mr. Moser’s Declaration [DE 25-2]:

Moser’s Declaration sets out his experience in organizing political
campaigns and in running signature drives. He also has experience running as a
candidate in a major party primary, garnering 74,147 votes in the 2010 Republican

U.S. Senate race primary election (some 15.6% of the vote) and in running as an
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independent. In the race at issue in this case, Mr. Moser enlisted the support of a
seasoned ballot access petition gatherer who had been the Alabama coordinator for
Presidential Candidate Ron Paul’s signature drive in Alabama. They contacted
over 100 experienced signature gatherers from around the State with whom they
had worked in the past and most found the idea of raising 6000 signatures in such
a short time frame too daunting to even try. He tried seeking signature support
through a Facebook post, to no avail. At the end of the day, even with help, he
was only able to gather 750 signatures (difficult to say this reflects an inability of
this candidate to get even a modicum of support when over 74,000 voters actually
cast a vote for him when he ran in a major party primary) and abandoned the
effort.

Based on his experience, he declared that he fully believes that but for the
combination of the 3% requirement and the truncated time frame, he would have
been able to qualify and could have gathered sufficient signatures if given the time
frame allotted in a regular election cycle. Mr. Moser also described the obstacle
created by the lack of any schedule for the Special Election until less than two

months before the signatures were due to be filed. [DE 25-2].
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Defendant offered no competent rebuttal.

3. Declaration of Joshua Cassity [DE 25-3]:

Mr. Cassity’s Declaration offers a great deal of insight into the severe
burden the truncated schedule places on the candidate in combination with the 3%
signature requirement that applies in a regular election cycle.

He is intimately familiar with the 1* District. As the leader of a minor
political party in Alabama, He successfully assisted in mounting a 3% signature
drive campaign in a regular election cycle for a candidate who successfully
obtained ballot access to this exact same seat in 2010 and that candidate received
26,357 votes in that election. Mr. Cassity details how difficult and expensive it
was to successfully obtain the 3% level of signatures, even in a regular election
cycle with unlimited advance time, and with the necessary planning months ahead
of the campaign. Even after paying a great deal of money for paid signature
gatherers, they only obtained the requisite number at the last moment.

Mr. Cassity wanted his party to run a candidate in this Special Election, but
ultimately concluded that, based on his experience, it would be impossible to meet
the 3% signature requirement in the short time frame allotted. He also described

the obstacles that were created by the Secretary of State’s inability to provide a
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schedule for the Special Election until less than two months before the petitions
would be due.

Mr. Cassity had to turn his Party’s attention instead to a local race instead o
of this U.S. Congressional race because the number of signatures required was so
dramatically less for the local race. [DE 25-3]

Bennett provided no competent rebuttal to Mr. Cassity’s Declaration.

4. Richard Winger’s Expert Declarations [DE 25-4; 26-2; 29-1]

Ballot Access expert witness Richard Winger has provided Declarations on
many of the subjects that are directly relevant here. Bennett provided no rebuttal
witness or competent evidence of any sort to in any way rebut his instructive

expert testimony.

¢ Bennett resorted below to a combination of sarcasm and ad hominem attacks in his
attempt to limit the impact of Mr. Winger’s unrebutted testimony. For example,
Defendant complains, but does not explain the relevance of the notion, that Mr.
Winger “... reads cases and law in California ....” [DE 28 at 9], implying that that
somehow is an obstacle to Mr. Winger having personal knowledge of the relevant
dynamics of the 1* District. Mr. Winger has declared that all that is contained in his
Declaration is based on his research and personal knowledge and that he knows the
First District [See DE 29-1] and there 1s no basis for disputing this. Mr. Winger has
been deemed qualified as an expert witness in the area of ballot access in the Middle
District of Alabama and in courts around the country without exception. As noted,
only one party ever even challenged his qualifications as an expert in this area and
that challenge was rejected by both the district court and the Second Circuit. See e.g.
DE 25-4 at 10.
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It 1s significant to note that, not only has Mr. Winger been deemed qualified
as an expert witness in a ballot access in the Middle District of Alabama (a case in
which Alabama’s Secretary of State also was a Defendant of course), but he also
was the expert witness relied upon by the Court in the very recent published
decision that quite thoroughly analyzes the issue presented here - what to do about
the additional burden a truncated election scheduled places on an independent
candidate facing the same level of support requirement that applies in a regular
election cycle. See Jones v. McGuffage, 921 F. Supp. 2d 888, 893 (N.D. Ill.
2013)(citing Richard Winger as the expert witness on ballot access).

In addition to the two earlier Declarations submitted by Mr. Winger, Mr.
Winger’s Second Supplemental Declaration provided an important historic
dimension. It reflects the history of Special Elections for U.S. Congress in
Alabama since ballots were first printed by the State in 1893 and, as noted, it
demonstrates that there has never been a single independent candidate who ever
has appeared on the ballot for Congress in a Special Election. It also reflects the
wide variance in what Alabama has deemed to be a necessary “modicum of
support” for an independent candidate for such office over the years. [DE 29-1]

This is relevant because case after case has directed an analyzing court to

look to past experience as a factor in determining the burden imposed. See e.g.,
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Mandel v. Bradley, 432 U.S. 173, 177 (1977)(“Past experience will be a helpful, if
not always unerring guide; it will be one thing if independent candidates have
qualified with some regularity and quite a different matter if they have not.”),
quoting from, Storer v. Brown, 415 U.S. 724, 742 (1974).

Mr. Winger also testified to the dramatic difference in how Alabama’s
neighboring states treat independent candidates, both in a regular election cycle
and for elections with a truncated schedule, like the instant Special Election.

As he wrote, in contrast to Alabama’s requirement for 3% or approximately
6000 signatures for an independent in a U.S. House race for the 1* District seat, in
Tennessee, only a total of 25 signatures are required for an independent candidate
to get on the ballot for a U.S. House seat, in Mississippi, only 200 signatures, in
Florida no signatures at all are required. In Georgia, significantly, while there still
is a 5% level of support required in a regular election cycle, after Citizens Party,
there 1s no signature requirement at all, in recognition of the burden the truncated
time frame attending a Special Election creates. [DE 29-1] See e.g. Jenness v.
Fortson, 403 U.S. 431, 439, notes 15-20 (1971)(Comparing other States’
provisions with respect to the ballot access at issue); Williams v. Rhodes, 393 U.S.
23,47,n.10 (1968)(Harlan, J., concurring)(comparing “size” of “barriers” to third-

party candidates for each State and comparing ballot history among the States for
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third-party candidates); New Alliance Party v. Hand, 933 F.2d 1568, 1571-1572
(11™ Cir. 1991)(Citing expert witness Allen J. Lichtman’s testimony comparing
other States’ signature filing deadlines and number of signature requirements
relative to Alabama’s).

A very recent development in the State of Ohio is instructive as well. On
November 6, Ohio’s Governor signed a bill into law that recognizes the severe
burden a truncated time frame creates for a petitioning candidate. It provides that
where changes in signature requirements for independent candidates were made on
short notice, for elections in the year 2014, only half the normal number of
signatures would be required. [DE 29-2; 29-3].

In regard to the severe burden created by the Alabama law in this Special
Election, the Court should consider that, in any political campaign for public
office, especially one covering a significant territory and number of voters, there is
necessarily a “start-up” period that must pass before a candidate’s campaign can
even begin to mount a serious petition drive of this magnitude. Funds have to be
raised. A campaign organization must be created and major responsibilities

assigned to staff. Volunteers must be recruited to do the petitioning, or,

? The new Ohio bill also provides for dramatically reduced signature requirements for
independents when there is a Special Election and the number declines based on how
greatly truncated the signature gathering is before the Special Election. Sec.3513.31.
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alternatively, enough funds raised to hire paid petitioners. If the campaign must
rely on volunteers, they have to be trained. And this is a far from exhaustive list
of the myriad tasks that must be performed before a petition drive can really get
off the ground. For a independent candidate, getting through this start-up period —
and into the starting gate for a petition drive — is necessarily a more cumbersome
and time-consuming process than it is for most candidates of the two established
parties, who generally have far greater resources at their disposal. The truncated
schedule here, with the high signature requirement within that truncated period,
left no start-up or organizing time. [DE 25-4]

See also Blomquist v. Thomson, 739 F 2d 525 (10" Cir. 1984) (Where
normal petitioning period was reduced to two months, signature requirement had
to be reduced proportionately), Swanson v. Bennett, 219 F. Supp. 2d 1225 (M.D.
Ala. 2002) (where deadline for filing petitions was changed abruptly, ordering two
candidates on the ballot even though they hadn’t gathered required number of
signatures).

A court evaluating such issues as are presented here also should consider
“ballot access history” as “an important factor in determining whether restrictions
impermissibly burden the freedom of political association.” Lee v. Keith, 463 F.3d

763,769 (7™ Cir. 2006), citing Storer v. Brown, 415 U.S. 724, 742, 94 S. Ct. 1274
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(1974). In the 18 Special Elections for Congress held throughout Alabama’s
history, there has never been a single independent candidate on the ballot. [DE 25-
4]

The Secretary offered no competent rebuttal witness or evidence in response
to Mr. Winger’s Declarations.

Special Elections Require Special Rules

While the record evidence demonstrating the “severe burden” is both
compelling and uncontroverted, even if Appellants had fallen short of so
establishing, each and every case cited below that has considered the impact of
shortening the time frame from a regular election cycle for obtaining signatures
has concluded that the increased burden, whether “severe” or something less than
that, required either that the signature filing deadline be extended or that the
number of signatures be reduced in proportion to the degree to which the
petitioning period was shortened, or both.

Courts which have upheld such ballot access signature requirements as
apply here (e.g. 3%) for independent or minor party candidates in a regular
election cycle, consistently have held that the application of those same
requirements to such candidates in a Special Election with a truncated schedule for

gathering signatures violates the First and Fourteenth Amendments. Courts across
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the board have held in such situations that the number of signatures to be required
must be dramatically reduced or the deadline for gathering them must be extended
or both. See e.g., Jones v. McGuffage, 921 F. Supp. 2d 888 (N.D. Ill. 2013);
Parker v. Barnes, Case No. 1:02-cv-1883-BBM (N.D. Ga., July 30, 2002)
(Unpublished)(Holding the application of the 5% regular election cycle signature
requirement to a truncated Special Election schedule to be unconstitutional;
reducing the signature requirement by 1/3 because the signature gathering period
for Special Election was reduced from 180 days in regular election cycle to 120
days)(Martin, J.)[DE 25-5]; Migala v. Martinez, Case No. 89-40168-MMP (N.D.
Fla., August 7, 1989)(Unpublished)[DE 25-6](Holding the application of regular
election cycle signature requirement to truncated schedule Special Election
unconstitutional; extending deadline for submitting signatures by 60 days and
reducing signature requirement from 3% to 1%)[DE 25-1];* Citizens Party of
Georgia v. Polythress, 683 F.2d 418 (11™ Cir. 1982)(Table), Docket No. 82-8411

(11" Cir., July 14, 1982)(vacating district court decision that dismissed

¥ In Migala, the Court wrote: “If the period for gathering petition signatures is
severely reduced, minor party (or independent) candidates effectively are denied
access to the ballot in violation to (sic) the first and fourteenth amendments of (sic)
the Constitution.” The Migala court cited Citizens Party of Georgia v. Polythress,
683 F.2d 418 (11" Cir. 1982)(Table),Docket No. 82-8411 (11" Cir., July 14, 1982)
in support of its decision and characterized the reduction from 180 days to 50 days
there as a “severe reduction.” )

41



Case: 13-15214 Date Filed: 12/02/2013 Page: 53 of 111

constitutional claim over reduction of signature gathering period from 180 days in
regular election cycle to 50 days in Special Election cycle); Citizens Party of
Georgia v. Polythress, Case No. C82-1260A (N.D. Ga., July 26,
1982)(Unpublished)(On Remand from 11" Circuit, extending signature
submission date by 30 days)[Collectively DE 25-7]; Puerto Rican Legal Defense
& Education Fund, Inc. v. The City of New York, CV-91-2026 (Oral Order of July
31, 1991, E.D.N.Y)(Unpublished)[DE 25-8]; Blomquist v. Thomson, 739 F.2d 525
(10™ Cir. 1984), a truncated time period led the Court to reduce the number of
signatures. Libertarian Party of Oklahoma v. Oklahoma State Election Board,
593 F. Supp. 118 (W.D. OK 1984)(Accord).

In a case decided on November 1, 2013 (described DE 26-3 at 11-12), a
court in the Middle District of Tennessee applied this same concept and ordered
the candidate placed on the Special Election ballot under a party label which
ordinarily carried a 2.5% signature requirement. Because of the truncated
schedule for the Special Election, the court dramatically reduced the signature
requirement. The court took this action even though the candidate secured access
to the ballot as an independent with 25 signatures. Tomasik v. Goins, Civil Action

No. 3:13-cv-0118 (M.D. TN, November 5, 2013). The oral order deciding the
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case on November 1, 2013 is not yet available to the general public; See Order at
DE 26-3.

The recent decision in Jones v. McGuffage, 921 F. Supp. 2d 888 (N.D. IlI.
2013) is particularly instructive. Many of the relevant facts in Jones are
remarkably similar to the instant case; but the difference in the burden on the
independent candidate in Jones between a regular election cycle and the special
election cycle was far less than the burden present in the instant case.

In the Jones case, on November 21, 2012, Representative Jesse Jackson, Jr.
resigned. A special primary was scheduled for February 26, 2013 and a general
Special Election was scheduled for April 9, 2013. Id. at 891. In Illinois,
independent candidates for ballot access must submit petitions with signatures of
at least 5% of the voters in the last election. /d. The petitions were due to be filed
by no later than February 4, 2013. Id. Ordinarily, petitioning candidates in
[llinois have a limited window of just 90 days to gather signatures; under this
truncated Special Election schedule, that figure was reduced to 62 days. Id. at
903.

In Alabama, of course, as court after court has emphasized, in a regular

election cycle, there is no limitation on when a petitioning candidate can begin
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gathering signatures and of course, the date of the regular election is known years
ahead of time.

For the Special Election at issue in the instant case, especially with the
requirement that all signature petitions must state the date of the general Special
Election on them to be valid, no signature gathering could begin until the date of
the general Special Election was announced. The effect here was that the
maximum time Appellants had was 57 days (instead of the usual 2 years or
“unlimited” period). That assumes somehow that they are attributed with knowing
about the Governor’s announcement of the schedule on July 29, 2013.

The court in Jones entered an injunction dramatically reducing the number
of signatures to be required, based on the truncated schedule set for the Special
Election. The 5% signature requirement would have meant the petitioning
candidates had to submit at least 15,682 signatures. They ordinarily would have
had 90 days to gather and submit them, with some “ramp-up” time to organize a
signature campaign, since the election date would have been known well ahead of
time.

The Court reduced the 15,682 number to 5,000 as a matter of first course.
That is the number of signatures that had been used in Illinois where there had

been redistricting. The court found such uncertainty similar to the setting of a
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Special Election date without much warning. To account for the difference
between the truncated period for gathering signatures - 62 days instead of the
usual 90 days - the Court reduced the signature requirement to 3,444, deriving that
figure from the ratio of 62/90 x 5,000. Id. at 903.

In the instant case, this Court could look back historically to Alabama’s
ballot access laws to conclude that just a short time ago, the State found 1% to be a
sufficient amount for the independent or minor party candidate to establish a
“modicum of support” and apply that figure here as a matter of first course. DE
29-1] Then, as the Court did in Jones, this Court could take the ratio of almost 2
months (57 days) to 24 months between Congressional elections in a regular
election cycle (or to the “unlimited” signature gathering time frame provided in
Alabama in the regular election cycle) to come up with an appropriate dramatically
reduced signature requirement to account for the injury from the truncated
schedule.

In Swanson v. Worley, 490 F.3d 894, 904 (11" Cir. 2007), tellingly, this
Court upheld Alabama’s 3% signature requirement in a regular election cycle,
persuaded in large part by purported “alleviating factors” that attend the signature

requirement in a regular election cycle. The single “alleviating factor” that this
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Court found most significant was “unlimited time” Alabama allows for a
petitioning candidate “to conduct the petitioning effort” in a regular election cycle.

This Court explained that, based on this factor, “while there is a deadline for
collecting signatures, there is no required start date or limited period for collecting
signatures.” Id. The Court chose to add its own emphasis to this factor by
italicizing it. Id. Obviously, this “alleviating factor” does not exist at all for a
truncated schedule Special Election and, in fact, the converse applies. There is a
severely limited time frame for collecting signatures and no advance start-up time
to organize a signature drive.

This is critically significant here and places a more severe burden on
Appellants in this context.

Bennett regularly has emphasized this “unlimited” time frame for
petitioning in a regular cycle as a major “alleviating factor” in the burden
otherwise created by Alabama’s ballot access legislative scheme. In the instant
case, Bennett never mentioned it - not even to at least acknowledge the increased
burden the very limited time frame attending a Special Election causes, in contrast
to a regular election cycle.

The logical conclusion of the Secretary’s argument, in contradiction of

every truncated election schedule case cited, is that it makes no constitutionally

46



Case: 13-15214 Date Filed: 12/02/2013 Page: 58 of 111

cognizable difference if one is required to collect over 6,000 signatures in 2 years
or in 2 months and while the legislature intended for there to be no start time, there
need be no accommodation made when a start time is imposed severely limiting
the collection period.

Without exception, each such case has recognized the differentiation
between regular cycle and Special Election cycle burdens and has modified the
requirements accordingly based on such differentiation.

Plaintiffs Will Suffer Irreparable Harm if Mr. Hall is Not Placed on the Ballot

Clearly, for an otherwise qualified candidate to be wrongfully denied an
opportunity to appear on the ballot and to deny citizens who would have voted for
him that opportunity constitutes irreparable harm. Jones, 921 F. Supp. 2d at 901;
Swanson v. Bennett, 219 F. Supp. 2d 1225, 1233-34 (M.D. Ala. 2002)(Same and
noting no adequate remedy at law for such a deprivation).

It is patently clear that the denial of a place on the ballot in an election that
1s imminent constitutes irreparable harm to the candidate, his party and his
prospective voters. The moment of opportunity to campaign for and win election
to this public office is transitory and cannot be recreated at a later date.

In a similar case involving a motion for preliminary injunctive relief filed by

petitioners seeking to have their candidate placed on the ballot, this Court agreed,
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noting that, “even the temporary deprivation of First Amendment rights constitutes
irreparable harm in an injunction suit.” Johnson v. Cook County Officers
Electoral Bd., 680 F. Supp. 1229, 1232 (N.D. I1l. 1988), citing Citizens for a
Better Environment v. City of Park Ridge, 567 F.2d 689, 691 (7" Cir. 1975).
Accord Marion County Committee of Indiana Democratic Party v. Marion County
election Bd., 2000 WL 1206740 *11 (S.D. Ind. Aug. 3, 2000)(Unpublished)
(“Exclusion of an otherwise-qualified candidate from the ballot would amount to
irreparable harm to plaintiff, its candidate, and its members.”)

The lower court found in favor of Hall and Moser on this prong. [11/13/13
Tr. at 59]

A Balancing of the Equities Here Requires Granting the Injunction

A balancing of the hardships indisputably favors expeditiously granting the
requested preliminary injunction. Putting Mr. Hall on the ballot “will not create
any arduous obligations for the State,” Swanson v. Bennett, 219 F. Supp. 2d at
1234. Hall has shown more than a modicum of support, filing almost 3,000
signatures in fraction of the time provided in a regular election cycle and he is a
man who has served his country as a United States Marine. His inclusion creates
no ballot overcrowding problem. He deserves to be given a chance to stand for

this office and to effectively campaign for it and the voters deserve the opportunity
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to vote for him. Bennett has had more than ample opportunity to verify Hall’s
signatures and, indeed, requiring less signatures would ease the verification
burden.

Bennett offered nothing more than generalized interests below, which surely
do not and cannot suffice to justify the severe burden imposed by the truncated
schedule.

Bennet makes a most extraordinary assertion with respect to purported state
interests in this case - an assertion which flies in the face of long settled authority
from this Court and the Supreme Court. At DE 28, pages 5-6, he asserts that the
State has no obligation to prove or justify any claimed interests supporting its
ballot access restrictions - “The State is only required to articulate its interests, and
the Secretary did so.” He dismisses out of hand this Circuit’s decision in Bergland
v. Harris, 767 F.2d 1151 (11" Cir. 1985) and argues that the Supreme Court made
clear what he claims to be the state of the law on this issue, just a year later in
Munro v. Socialist Workers Party, 479 U.S. 189, 194-96 (1986). [Doc. 28 at 6]

The Secretary’s position seems to provide a true raison d’etre for Justice
O’Connor’s admonition in Clingman v. Beaver, 544 U.S. 581, 603 (2005), that
courts must be very leery of proffered interests and consider whether they are

really offered to advance compelling/important State interests applicable to the
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underlying situation and justifying the burden created or interests intended instead
to serve the goals of the dominant political parties.’

While it is not clear what exactly the quote from Munro on which Defendant
relies means, in light of authority from the Supreme Court and this Circuit both
before and after Munro, it is absolutely clear that it does not give the Defendant
the license he claims to have - to merely articulate whatever interests he likes, with
no obligation to justify them, prove them, or show even how they are fostered by
the restriction at issue. This is especially true in a case with a significant burden
like that presented by this truncated schedule in combination with the signature
requirement.

First of all, Munro itself does not purport to eliminate altogether the burden
on a state to justify its ballot access restrictions. Instead, Munro merely restates
Anderson’s unobjectionable proposition that reasonable ballot access restrictions
generally will be upheld. Both cases likewise indicate that restrictions that

significantly impinge on protected rights are valid only if supported by significant

> “Although the State has a legitimate role - and indeed critical - role to play in
regulating elections, it must be recognized that it is not a wholly independent or
neutral arbiter. Rather, the State is itself controlled by the political party or parties
in power, which presumably have an incentive to shape the rules of the electoral game
to their own benefits.” Clingman v. Beaver, 544 U.S. at 603 (O’Connor, J.,
concurring).
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justification. See Munro, 479 U.S. at 195-96; Anderson, 460 U.S. at 788-89 and
806.

Indeed, in a case citing Munro, the Fifth Circuit wrote, “It is clear that the
Supreme Court has consistently required a showing of necessity for significant
burdens on ballot access.” Pilcher v. Rains, 853 F.2d 334, 337 (5" Cir. 1988)(also
requiring evidence on necessity). Anderson rejected the notion of complete
deference to state legislatures, and made clear that any attempted justification of a
significant burden will be strictly scrutinized. Munro in no way disturbs that.

Additionally, the idea that this Circuit has abandoned the principles for
which Bergland has been cited, is directly belied by the later decision in Fulani v.
Krivanek, 973 F.2d 1539, 1546 (11" Cir. 1992)(characterizing the second step in

(113

the Court’s analytical process to be to ““identify and evaluate the precise

interests put forward by the State as justifications for the burden imposed by
its rule.’ determining ‘the legitimacy and strength of each of those interests.’”
(Emphasis added), quoting from Anderson, 460 U.S. at 789 (Emphasis added).
The Court in Fulani lambasted the State for “plucking” its purported interests

“from other cases without attempting to explain how they justify” the burden the

underlying restrictions imposed. Id. at 1546.
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The very case from this Circuit to which Bennett cites as supporting his
thesis on this point and which does, indeed, include the quote from Munro that
Defendant relies on in its opinion, Swanson v. Worley, 490 F.3d 894, 902-903 (11*
Cir. 2007)[DE 28 at 6], also makes it abundantly clear when read in toto that the
selected quote does not in any way give Bennett the license he claims to have.

The Court in Swanson v. Worley wrote that after considering the “character
and magnitude of the asserted injury to the rights protected by the First and
Fourteenth Amendments that the [candidate] seeks to vindicate,” “[the court] then
must identify and evaluate the precise interests put forward by the State as
justification for the burden imposed by its rule.” “In making this evaluation,
a court must ‘determine the legitimacy and strength of [the State’s] interests
[and] consider the extent to which those interests make it necessary to burden
the [candidate’s] rights.” “A court then must weigh all these factors to determine
if the statute 1s constitutional.” Swanson, 490 F.3d at 902-903 (citations
omitted)(Emphasis added).

The Court then goes further and expresses the well known principle that “if
the state election scheme imposes “severe burdens” on the plaintiffs’
constitutional rights, it may survive only if it is “narrowly tailored and advance][s]

a compelling state interest.” /d. at 903 (citations omitted). This is a far cry from

52



Case: 13-15214 Date Filed: 12/02/2013 Page: 64 of 111

the Secretary’s assertion that he need only “articulate” the State’s interests and the
inquiry ends there.

Suffice it to say that there are several ballot access decisions from the
Supreme Court post-dating Munro that completely tear asunder Defendant’s broad
reading of its license with respect to its interests and its notion that any articulated
interests, once articulated, are not to be subjected to scrutiny, or that the State
cannot be made to justify them or prove some relationship to the restriction at
issue. See e.g., Norman v. Reed, 502 U.S. 279 (1992)(Applying strict scrutiny to
State’s purported interests and requiring least restrictive means to advance any
legitimate interests).

Again, the most recent decision from the Supreme Court in this area of the
law makes clear that a court in no way is to merely be satisfied simply by the
State’s articulation of its purported interests and go no further. In Clingman v.
Beaver, 544 U.S. 581, 603 (2005)(O’Connor, J., concurring), at least 5 Justices
subscribe to the principle that as a ballot access restriction increases in the burden
it imposes on the candidate or voter’s constitutional rights, scrutiny of the
purported state interests supporting the restriction are subjected to increasingly
heightened scrutiny to insure “... that the State’s asserted interests are not merely a

pretext for exclusionary or anti-competitive restrictions.”
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At DE 28, Pages 6-7, Bennett argues that the equities favor denying placing
Mr. Hall on the ballot because a set of UOCAVA ballots already has gone out
without his name on them, and adding his name to a later round of ballots that
would go out would put Defendant out of “perfect compliance” with the Act
because it would render the first set that went out incomplete. With all due
respect, this is complete nonsense and an utter fiction. It also should be waived as
a purported interest, given Bennett’s opposition to Hall and Moser’s Motion to
Consolidate, which was filed to try to avoid just such a problem.

As Bennett acknowledges, the first set of ballots it sent out on November 2,
2013, was not and could not have accurately reflected the candidates who are
actually standing for election in the general Special Election to be held on
December 17, 2013. That is because the Republican primary runoff which the
Governor scheduled was not held until November 5, 2013. The State sent out
UOCAVA ballots nevertheless in purported compliance with the 45 day rule. That
ballot had at least one person on it - the loser in the Republican primary - who will
not actually be a candidate in the general Special Election. This was, therefore,
neither an accurate nor a “‘complete” ballot. It was a fictional compliance with the

Act agreed upon by the parties and if it can serve as a “placeholder” for UOCAVA
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compliance for the later ballots that accurately list the Democrat and Republican
candidates, it can do so for an independent candidate as well.

In addition, Bennett has put on no evidence of the number of overseas
absentee voters there are for this Special Election and Mr. Hall already has agreed
to waive his inclusion on the UOCAVA ballot to meet any administrative concern
if that is necessary, so long as he appears on the ballots that are used at the polls.

The “balance of equities” part of the test essentially means weighing “the
irreparable harm the nonmovant will suffer if preliminary relief is granted,
balanced against the irreparable harm to the movant if relief is denied,” Stewart v.
Taylor, 104 F.3d 967, 968 (7" Cir. 1997); in other words, will the injunction “do
more good than harm.” Hoosier Energy Rural Elec. Co-op., Inc. v. John Hancock
Life Ins. Co., 582 F.3d 721, 725 (7" Cir. 2009). The balance of equities in the case
at bar strongly favors Hall and Moser. As in Swanson and Johnson, Supra. the
impact on Defendant would be virtually nothing.

In any event, neither its purported generalized interests, nor the statutory
OACAVA demands justify imposing the severe burden the truncated schedule

imposes on Appellants.
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Granting the Injunction Strongly Serves the Public Interest

And finally, expeditiously putting Mr. Hall on the ballot would not be
adverse to the public interest. “There is no public interest in preserving an
exclusively two-party ballot or excluding qualified candidates” and there would be
no burden in terms of overcrowding or otherwise from including this one
independent candidate on the ballot. Jones, 921 F. Supp. 2d at 902. As in
Swanson v. Bennett, 219 F. Supp. 2d at 1234, “[ T]he constitutional violations
described herein touch upon the public’s general right of political association and
right to vote, and the preservation of such rights through injunctive relief is not
contrary to the public’s interest.”

The interests of justice and fundamental fairness require granting an
injunction to ensure that Mr. Hall is on the Special Election ballot and “justice
delayed” would be “justice denied.”

Again following the reasoning of this Court in Johnson, “there would be no
harm to the public interest of issuing the injunction and thereby compelling the
Board to place [Plaintiff’s] name on the ballot.” Id. While the people of Alabama
have an interest “in an orderly procedure by which qualified persons seeking
public office may enter elections,” those interests are served by the instant

challenge to the constitutionality of the Alabama law. Id. On the other hand, the
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public does not have an interest in seeing qualified persons kept off the ballot. /d.
“Thus, if this Court determines that plaintiffs’ constitutional rights may have been
infringed, the public interest, if anything, supports granting the preliminary relief
which plaintiffs’ now seek.” Id. Accord Marion County at *11. (“if exclusion of a
late-nominated candidate violated the Constitution, the public interest would favor
an injunction adding such a candidate to the ballot.”).

The Lower Court Applied an Incorrect Legal Standard
and Its Conclusion was Incorrect

At the conclusion of oral argument on Hall and Moser’s Motion for
injunctive relief, the district court issued its oral order. The court advised that (1)
Hall did not show a “substantial likelthood of success on the merits in showing
that the time period he had for gaining signatures imposed a severe burden on his
First and Fourteenth Amendment rights” [Tr. at 59]; (2) Hall will suffer irreparable
harm absent the injunctive relief [/d.]; (3) Hall failed to show that the harm to him
outweighed the harm to the state [Tr. at 59-60]; and (4) “granting the injunction is
against the public interests” [Tr. at 60].

The oral order alone does not give a great deal of insight into the legal

standard the court applied or the basis for his decision. One must read the entire,
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relatively short transcript to recognize the errors in the legal standard the court
applied and the incorrect analysis used to arrive at an incorrect conclusion.

The transcript read as a whole makes it clear that the district court based its
decision on its finding that, notwithstanding all of the completely unrebutted
factual evidence of the actual burden Appellants faced from the combination of the
3% regular election signature requirement and the severely truncated schedule,
and notwithstanding its express recognition that the burden on an independent
candidate in a Special Election is greater than in a regular election cycle
(“unlimited time” vs. 56 or 106 days), because in the Supreme Court’s 1971
decision in Jenness v. Fortson, 403 U.S. 431 (1971) a signature requirement of 5%
of eligible voters in 180 day period was upheld, the burden in the instant case
cannot be “severe.”'’ This legal standard is absolutely incorrect for several
reasons.

First, it is the epitome of the “litmus test” approach the Supreme Court
expressly has prohibited. Anderson v. Celebrezze, 460 U.S. 780 (1983); Bergland

v. Harris, 767 F.2d 1551 (11" Cir. 1985). See also, Jones v. McGuffage, 921 F.

' The only argument made by Bennett during the hearing on whether the burden was
severe was that, while the burden in a Special Election admittedly is greater than in
a regular election cycle, it is not “severe” because it purportedly is not as onerous as
what was upheld in Jenness. [Tr. at 34, 35, 41]
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Supp. 2d 888, 896-898 (N.D. Ill. 2013); Parker v. Barnes, No. 1:02-cv-1883-BBM
at 9-10 (N.D. Ga., July 30, 2002). The court acknowledged that the actual
uncontroverted evidence in the case showed the “incredible” lengths to which Hall
went to try to obtain the signatures within the truncated time frame; [Tr. at 23, 31]
but it ignored all of that evidence ultimately in favor of finding that the burden
here could not be “severe” because it purportedly is less than in Jenness.

In addition to violating the prohibition against using a “litmus test,” and all
of the reasons a court is not permitted to compare apples and oranges, but must
look instead to the record facts and circumstances of the case at issue, the court
erred in its understanding that a burden must be “severe” to support a finding of a
First and Fourteenth Amendments violation, such that anything less than “severe”
(a very imprecise term altogether) is constitutional - without regard even to the

purported justifying state interests."'

' Hall insisted at the hearing that the court must consider a “sliding scale” analysis,
such that, whether or not it finds the burden to be “severe,” it must still weigh the
burden against the purported state interests, with a greater burden requiring a more
important or substantial justifying state interest per the decision in Clingman v.
Beaver, 544 U.S. 581, 592-93 (2005). Even Bennett acknowledged this in his
submission, DE 28 at 2; but the court appears to have concluded that a burden has to
be established as “severe” in order for the ballot access restriction to be
unconstitutional, and “severe” is to be defined by something more onerous than the
requirement in Jenness in Georgia in 1971.
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The recent decision in the factually very similar case of Jones v. McGuffage,
921 F. Supp. 2d 888 (N.D. I1l. 2013) makes it abundantly clear that a “litmus test”
approach, rather than one which focuses on the particulars of the election at issue
is not permitted. It also demonstrates clearly that one need not show a “severe”
burden in order to obtain this kind of injunctive relief. In doing so, it simply
reiterates what the Supreme Court has made clear for decades since Jenness.
Indeed, an analysis of Jenness demonstrates that the Jenness Court itself did not
and would not permit such a “litmus test” approach.

Moreover, the cases since Jenness that have struck down as unconstitutional
signature requirements and time frames that are less onerous that the requirements
in Jenness are legion, providing further proof that the legal standard used in the
lower court is not permitted.

Indeed, in McLain v. Meier, 637 F.2d 1159, 1163 (8" Cir. 1980), the Court
expressly considered and rejected the argument that it should find constitutional
the ballot access restriction at issue (3.3%) was less onerous than the signature
requirement upheld in Jenness. The Court rightly concluded that instead it had to
engage in an analysis that focused on the facts and circumstances at issue for the
specific election at issue at that time in that State. /d., citing, inter alia, Mandel v.

Bradley, 432 U.S. 173 (1977).
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The uncontroverted record in the instant case unquestionably establishes
that the burden imposed on an independent candidate and his/her supporters by
applying the regular election 3% signature requirement on a severely truncated
Special Election cycle, whether 56 or 106 days (vs. an “unlimited” period of time)
is severe and, based on the record evidence, is virtually impossible. Even if it is
something less than severe, however that term is defined, it is far greater than the
regular election cycle burden. Hall’s Herculean efforts were acknowledged by the
court as “incredible” [Tr. at 31] and an accommodation must be made, consistent
with all of the truncated election schedule cases cited herein.

The lower court applied an incorrect and, indeed, prohibited legal standard,
at the Secretary’s urging and arrived at an incorrect conclusion, which this Court
must reverse.

The lower court’s additional conclusions on the last two prongs of the test
for a preliminary injunction - that it is too late to issue the injunction because the
election has started since an OACAVA ballot has gone out (with at least one
candidate on it who is not even on the general election ballot) - and that that
outweighs the harm to Hall and Moser or that the public interest and the interests

of the Democratic and Republican candidates weigh against granting the
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injunction at this point are just plain wrong for reasons, among others, addressed
herein in the discussion under those prongs.

CONCLUSION

Based on all of the foregoing and the record evidence in this case, it is
respectfully submitted that lower court’s decision must be reversed, immediate
injunctive relief must be order, and the Secretary must be ordered to take all steps
necessary to immediately place Mr. Hall on the general Special Election ballot for
the seat at issue, based on the signatures Mr. Hall filed by September 24, 2013.

/s/ David I. Schoen
Counsel for Appellants

David 1. Schoen

Attorney at Law

2800 Zelda Road, Suite 100-6
Montgomery, Alabama 36106
(334) 395-6611
DSchoen593@aol.com
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