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' ARGUMENT
I. THE SECRETARY HAS FAILED TO ASSERT ANY MERITORIOUS
DEFENSE OF THE STATUTE’S DISCRIMINATION AGAINST
VOTERS ALIGNED WITH ‘NEW POITICAL PARTIES.’

As the Supreme Court has repeatedly observed, “[i]n our adversary system, . . .
we follow the principle of party presentation. That 1s, we rely on thé parties to
frame the issues™ because “our adversary system is designed around the premise
that the parties . . . are responsible for advancing the facts and argulﬁents entitling
them to relief.” Greenlaw v. United States, 554 U.S. 237, 243-44 (2008) (brackets
omitted). Particularly is this principle central to the review of constijtutional
challenges to State election regulations, for which “courts must weigh the burden
on voters against the against the state’s asserted Justifications”™ in or}der to “make
the hard judgment that our adversary system demands.” Ohio State Conference of
the NAACP v. Husted, 768 F.3d 524, 538 (6th Cir. 2014).

The Defendant-Appellee Secretary of State (“the Secretary™) begins her appellee
brief by asserting thélt Plaintiff-Appellant’s (“Plaintiff’) “cast[ing oﬂ this [case] as
a novel case where the District Court did something never before béen done by a
Um'ted States court” is “simply not true.” (Cir. Doc. 25, Def.-Appellee’s Br. at 3)
(citing Cir. Doc. 24, Pl.-Appellant’s Br. at 8). Certainly it would be the case that if

this contention by Plaintiff were in fact ‘not true’, as the Secretary contends, its

untruth would be quite ‘simple’ to show. Indeed, the Secretary would need only to
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point to the existence of a single other United States court decision that has ever
uphéld a ballot access statute imposing the type of disparity between ‘new’ and
“established’ parties challenged here— or one which, in any manneri conditions the
opportunity for one “identifiable political group” to “associate in th:c_e electoral
arena” (Anderson v. Celebrezze, 460 U.S. 780, 793-94 (1983)) upon having to
demonstrate a greater quantum of voter-support than that required of another
political group with which it seeks to clectorally compete. !

In ostensibly recognizing the adverse status of all on-point authdrity to her
position on this claim; the Secretary foremost relies on a hollow atte::mpt to
analogize Plaintiff’s claim of invidious and unjustified discriminatiqn against the
voting and associational rights of ‘new party” adherents under Michigan’s scheme
to the equal protection claim raised by the plaintiffs in Jenness v. Fortson, 403
U.S. 431 (1971) (challenging Georgia’s requirement that nonparty (;andidates

qualify for the general-election ballot by petition while providing for party-

' As noted in Plaintiff’s principal brief, under statutes which require a greater
support exhibition for automatic party ballot-access retention than that applied to
the voter-signature threshold for party petition qualification, a party that fails to
meet the automatic retention threshold simply loses its entitlement to sidestep the
petition procedure. Thus, unlike the converse, statutes applying a higher threshold
for automatic party retention do not consequenily engender an unequal
“availability of political opportunity” (Anderson, 460 U.S. at 793) between the
voters aligned with any one particular party and those aligned with another.
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candidates to qualify by winning a primary election).” See id. at 44(?—41 (“We
cannot see how Georgia has violated the Equal Protection Clause of the Fourteenth
Amendment by making available these two alternative paths, neithej‘r of which can
be assumed to be inherently more burdensome than the other.”). “

In stark contrast to the disparity at issue here, the leading reason for which the
Jenness court found no inequitable burden to be imposed on candid;ltes subject to
the petition-based route was its recognition of the fact that any cand:idate whose
general election ballot-qualification was conditioned upon winning-a primary
election would invariably need to receive primary-votes from a mucﬁ greater
number of voters than the number from whom a petition—qualifyinggcandidate
would need to obtain signatures. See id. 440, Accordingly, this Couit has also
appljed the same reasoning in rejecting a Kentucky independent candidate’s equal
protection claim of the same nature. See Anderson v. Mills, 664 F.ZH 600, 607 (6th
Cir. 1981) (explaining that the greater signature threshold required %or an
independent candidate’s general-election ballot-placement is more fllan offset by

the “great number of electors” from whom the party candidate must receive votes

in the primary); accord e. &, Duncan v. Husted, No. 2:13-cv-01 157, 2014 WL

? In contrast to the Secretary’s mischaracterization of this claim as being grounded
solely on the Equal Protection Clause, Plaintiff’s claim charging invidious and
unjustified discrimination against voters aligned with “new political parties’ has
continuously been equally grounded on the First Amendment. See (Dist. Doc. 44,
Am. Compl., Count 2, 17 186-87, Pg.-ID#’s 921-22).
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1123538 at *5 (S.D.-Ohio Mar. 20, 2014) (“Because the partisan candidate ‘must

win the majority of votes in a party primary,’ whereas the independent must gather
signatures, the . . .“different restrictions for their access to the ballot are
penﬁissible.”’) (quoting Jolivette v. Husted, 694 F.3d 760, 771 (6th‘TC1'r. 2012)).
As the Supreme Court further summarily affirmed, via a district :‘czotu“t decision
directly comparing the nature of alleged disparity challenged in both Jenness and

Mills with that of inequitable qualification thresholds favoring established parties

as challenged in Wi['lz'ams v. Rhodes, 393 U.S. 23 (1968):

While we recognize that different logistics are involved in an independent’s
attempt to run for office as compared with a member of a political party,
nonetheless the party and the independent must receive equivalent electorate
support. Thus, no substantial benefit is secured to the established parties by
legislative action. Indeed, unlike the situation in Williams v. Rhodes, supra, it
appears that all party candidates and independent candidates are placed on an

equal footing.

Jackson v. Ogilvie, 325 F. Supp. 864, 869 (N.D. 1li. 1971), Summar;fly aff’'d, 403
U.S. 925 (1971) (emphasis added). Accordingly, if the reasoning applied in the
courts’ rejection of the nature of equal protection claim reviewed in"—JenneSS and its
progeny bears any relevance here, then it is only in the sense of add‘ing further
support for the strength of Plaintiffs challenge to the nature of the disparity at
1ssue in this case.

In further groundlessly contending that ‘new parties’ and ‘established parties’

are not similarly situated, the Secretary’s “proposed approach to the Equal
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Protection Clause would strip the clause of all meaning.” Green Party of Mich. v.
Land, 541 F. Supp. 2d 912, 916 (E.D. Mich. 2005). While challenge;s made to
differing signature requirements for independent general-election cz;ndidates and
political party primary candidates are effectively “comparing apples to oranges”,
Mills, supra, all parties are plainly similarly situated with respect to‘the “overall
quantum of needed éupport” (Norman v. Reed, 502 US 279, 293 (1992)) for ballot
placement in a general election.?

Not only has the Supreme Court recognized the similarly situated status among
“different classes of voters [and] political parties,” made subject to f‘tlneqllal
treatment” (Rodriguez v. Popular Democratic Party,457U.S. 1, 10 (1982))
through a threshold-disparity of precisely the same nature and “chaf_acter of the
classification in que_stion” ¥ here, see Williams, 393 U.S. at 24-26, 30-31 ( 1968),
but has further found differing classes of parties similarly situated fér purposes of
challenging a support-threshold disparity that did not even arisc bet;)veell partics
lseeking to compete at the same electoral level. See Jil. State Bd of Elections, 440

U.S. at 183, 186-87; see also Gjersten.v. Bd. of Election Comm 'rs, 791 F.2d 472,

* Even apart from the fact that the comparison here is between the general election
ballot-qualification requirements for political parties themselves, Michigan minor
parties conduct all of their candidate nominations by convention or caucus,
pursuant to MICH. CoMp. LAWS § 168.532, without any minimuim attendance
requirements nor any form of requisite support showing for their individual
candidate nominees. (Dist. Doc. 44, Am, Compl. ] 115, Pg.-ID#’s 963-64).

* lll_Bd_of Elections v. Socialist Workers Party, 440 U S. 173, 183 (1979).

5
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476 n. 8 (7th Cir. 1986) (“This case is even stronger than [J/]. State Bd of Elections
v.] Sccialist Workers Party. In that case, the Supreme Court found a violation of
equal protection when the state failed to justify the discrepancy in signature
requirements between candidates seeking different offices at differe’_nt levels of
government. In this case, all of the candidates seek a position on the% same [elected]
committee.”).

Furthermore, the Secretary does not even contest that individual gfoters aligned
with Plaintif”s party are similarly situated to those voters aligned Vk;ith a given
established party-—or, more generally, that “those voters whose political
preferences lie outside the existing political parties” (Anderson, 460' U.S. at 794)
are similarly situated to those voters whose political preferences dognot. Here, as in
Williams, 393 U.S. 23, the classification giving rise to such “unequal burdens on
both the right to vote and the right to associate” (id. at 31) are directly imposed on
the classes of voters themselves. Thus, by requiring that voters of oijle political
persuasion must be twice as numerous as those of another political f)er311asion n
order to exercise the same right to “to associate for the advancemen} of political
beliefs” and “to cast their votes effectively” (id. at 30), Michigan’s scheme directly
deprives Plaintiff and other such voters of their “constitutionally prétected right to
participate in elections on an equal basis with other citizens in the jl;_risdiction”, Ne.

Ohio Coal. for the Homeless v. Husted, 696 F.3d 580, 598 (6th Cir."2012), and of
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“equality among citizens in the exercise of their political rights.” Mbore v. Ogilvie,
394 U.S. 814, 819 (1969).

The Secretary also proposes an equally groundless analogy to the Supreme
Court’s rejection of the plaintiff parties’ challenge to Texas requirement that new
and non-automatically-requalifying parties must ﬁominate candidatés by
convention, rather than by primary, in 4m. Party of Tex. v. White, 41 5 U.S. 767
(1974). There, in reviewing the plaintiffs’ challenge, the Court observed that “[s]o
long as the larger parties must demonstrate major support among the electorate at
the last election, whereas the smaller parties need not, the latter, without being
invidiously treated, may be required to establish their position in some other
manner.” /d. at 782-83 (emphasis added). Accordingly, because those parties
entitied to automatic ballot-retention and primary-based nominatior@_s had to poll
votes in the preceding gubernatorial election from at least twice as ﬁlany voters as
the number from whom new parties had to cumulatively demonstraie support—(via
any combination of petition signatures and/or counted attendees at party precinct

conventions),” the Court found that the State’s statutory scheme did-“not create or

> See Am. Party of Tex., 415 U.S. at 772-74; MecLaughlin v. N.C. Bd. of Elections,
65 F.3d 1215, 1222 (4th Cir. 1995) (noting that in Am. Party of Tex:, “the Court
upheld a complicated Texas ballot access scheme that, in much-simplified essence,
permitted political parties to gain initial access to the ballot by securing the
signatures of persons numbering 1% of the total votes cast in the prior
gubernatorial election, but required such parties to poll at least 2% of the votes cast
in the gubernatorial election to [automatically] retain their ballot access.™).
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promote a substantiﬂ imbalance in the relative difficulty of each gréup to qualify
for the ballot.” /d. at 783 n. 16.°

Tl}e Secretary also cites Washington v. Davis, 426 U.S. 229, 248 (1976) for the
proposition that Plaintiff’s claim of discrimination against new paﬁies and their
supporters is a disparate impact claim for which there must be proo% of
discriminatory intent. However, the Secretary ignores the fact that ‘;_[t]he
challenged portions of the Election Code are deliberately structured.to deny access
to the ballot to certain members of the classification in which [Plaiﬁtiff 18] placed
by the law.” Socialist Workers Party v. Chicago Bd. of Election Cor‘nm 'rs, 433 F.
Supp. 11, 14 (N.D. Il. 1977), aff'd, 566 F.2d 586 (7th Cir. 1977), aff'd, 440 U.S.
173 (1979). See Hunter v. Hamilton Cnty. Bd. of Elections, 635 F3d 219,234 n. 13
(6th Cir. 2011) (directly “reject[ing] [the] argument [that] there can be no violation
of the Equal Protection Clause [] without evidence of intentional discrimination” in
the context of voting-rights cases, such as those challenging ‘“invidious

distinctions” . . . limiting the ability of political parties to appear on. the ballot.”)

Fur[hermore even though the procedural altemative, for parties falllng to satisfy
the retention-vote threshold, required their demonstration of a comparatively
lower, rather than greater, quantum of voter-support, the Court declared that

“whether the qualifications for ballot position are viewed as substantial burdens on
the right to associate or as discriminations against parties not polhng 2% of the last
election vote, their validity depends upon whether they are necessary to further
compelling state interests.” Am. Party of Tex., 415 U.S. at 780 (emphasis added)
(citing Storer v. Brown, 415 U.S. 724, 729- 733 (1974)).

8
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(citing Williams, 393 U.S. at 30); see also id. at 238 n. 16; Obama for Am. v.
Husted, 697 F.3d 423,433 1.6 (6th Cir. 2012); ];fe. Ohio Coal., 69:6 F.3d at 592.

Accordingly, in the context of challenges made to “classiﬁcatioﬁ_: schemes that
impose burdens on new or small political parties” implicating their “First
Amendment interests in ensuring freedom of association”, such “tra_-ditional equal
protection analysis”'requirements do not apply. Clements v. Fashiné, 457 U.S. 957,
964-65 (1982) (plurality opinion). See Anderson, 460 U.S. at 793-94 (“A burden
that falls unequally on new or small political parties or on independent candidates
impinges, by its very nature, on associational choices protected by the First
Amendment. It discriminates against those candidates and —- of pa.liticular
importance — against those voters whose political preferences lie c;_utside the
existing political paljties.”) (citing Clements, supra), 1ll. State Bd. of Elections, 440
U.S. at 184 (*When such vital individual rights are at stake, a State inust establish
that its classification is necessary to serve a compelling nterest.”).

The Secretary further states that Plaintiff’s discrimination claim is “premised on
two incorrect assumpﬁons. The first is that vote-signature ratio is aljvays the same”
and the “second is that unless the State requires the exact same number of petition
signatures as the number of votes it requires, the burden is unequal and
discriminatory.” (Cir. Doc. 25, Def.’s Appellee Br. at 33-34). With respect to the

first such supposed assumption, Plaintiff has not stated that that the ratio is always
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the exactly same. Raﬂ1er Plaintiff has asserted the plain fact that it naturally
follows under the State’s two-party-dominated system in statewide :elections “that
the number of votes cast for the successful candidate for either one of the first two
listed statewide offices on the ballot will generally be in the range Qf around one-
half the number cast for all candidates for the other one of those twb offices, and
vice-versa.” (Cir. Doc. 24, P1.”s Appellant Br. at 16). Accordingly, since the date of
filing of Plaintiff’s principal brief, this objectively accurate fact has; Once again
been further manifested by the thresholds which have now been set;fortll to apply
to both the State’s 2016 and 2018 General Elections, based on the statutory

formulas® application to the State’s 2014 General Election results:’

Election | Vote Total for Vote Total for Resulting " Resulting
Year all Candidates | Successful Candidate | Threshold for | . Threshold for
for Governor | for Secretary of State | ‘New Parties’ | ‘Established Parties’

2014 3,156,531 1,649,047 31,566 16,491

7 See Mich. Dep’t of State, 2014 Official Michigan General Election Results (last
modified Nov. 24, 2014), http://miboecfr.nictusa.com/election/results/14GEN/
(follow hyperlinks for “Governor” and “Secretary of State™). For the chart
displaying the relevant vote-totals cast in, and thresholds derived from, each of the
six preceding gubernatorial/secretary of state elections held under the statutory
formulas since the time of their disequilibration by 1988 Public Act 116, see Cir.
Doc. 24, P1.’s Appellant Br. at 17-18. Additionally, with separate respect to
Plaintiff’s statutory claims and MicH. COMP. LAWS § 168.560a (see Cir. Doc. 24,
P1.’s Appellant Br. at 3 n. 4, 52), the 2014 General Election results also confirm
that Plaintiff’s party once again received more than twice the party-qualifying-
threshold number of votes for its “principal candidate’ (Adam Adrianson). See
Mich. Dep’t of State, supra (follow hyperlink for “Trustee of Michigan State
University™). ﬁ

10
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The Secretary also fails to even propose, lct alone substantiate, aﬁy basis for her
supposition of constitutionally-relevant significance to either the fac}t that the
precise ratio between the two formulas is not always exactly the same throughout
every four year period, or to the fact that the threshold for ‘new parties,” does not
alwa;ys equate to being /00% greater than the threshold applied to “established
parties.” Plainly, what is relevant is that Michigan’s scheme operateis at all times to
maintain a substantial disparity that invidiously discriminates againét the rights of
voters based on their political affiliation- —and is thus always 100%
unconstitutional. Similarly, as to the second supposed assumption, Plaintiff has not
asserted that a State must require “the exact same number of petitioﬁ signatures as
the number of votes it requires.” (Cir. Doc. 25, Def.’s Appellee Br. at 33).
Certainly the latter caﬁ exceed the former, as reflected under numerpus States’
ballot access statutory schemes. But in directly providing for “one group [to] be
granted greater voting strength than another”, the form of disparity imposed under
Michigan’_s scheme *“is hostile to the one [person], one vote basis of our
representative government.” Moore, 394 U.S. at 819. -

The Secretary also attempts to distinguish Plaintiff’s citation to the three-judge
court’s finding in Baird v. Davoren, 346 F. Supp.- 515 (D. Mass 19%2) that a State
statutory scheme’s application of a petition-signature threshold for ﬁew parties that

far exceeded the retention-vote threshold for established minor parties lacked even
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a rational basis. (Cir. Doc. 24, P1.’s Appellant Br. at 28-29) (citing ld at 517-18,
520). Although the Secretary is correct that the Baird court found that the standard
for established minor parties had its legislative origin in “an attempt to mitigate
stanciards of general application for the benefit of certain parties in éxistence at the
time of the general electoral reform” (346 F. Supp. at 520) (as did also the
enactment of the 2002 Public Act 399 amendment to Michigan’s scileme, see
(Dist. Doc. 44, Am. Compl. 19 38, 182, Pg.-ID#’s 928, 990)), the Secretary ignores
the fact that the Baird court immediately followed that observation Ey declaring:
“Beyond this, the court is unable to find any rational basis for the di'stinction
between [established] minor parties and [new] parties. The reasons Suggested by
the defendants and thé intervenor Socialist Labor Party are wholly p\inpersuasive.”
346 F. Supp. at 520 (emphasis added).

The Secretary also proposes that “[t]he guiding principle in determining
whether ballot-access burdens are invidiously discriminatory is whé"ther candidates
or new parties have been able to successfully overcome the hurdlesjimposed by
those restrictions.” (Cir. Doc. 25, Def.’s Appellee Br. at 36). Not only does the
Secretary fail to provide any support for such a notion, but it is also-r squarely
contradicted by Supreme Court precedent. Indeed, the Ohio scheme: found to
unjustifiably discriminate against independent Presidential candidates m Anderson,

460 U.S. 780, had been successfully satisfied by five other independent
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Presidential candidates in the very same election for which the plaintiffs brought
their action, as was typical of Presidential electiolls held under that "scheme. See id.
at 809 (Rehnquist, J. dissenting). Comparatively, not a single candicé[ate of any
‘new’ (i.e. not automatically-requalifying party) has appeared on the Michigan
ballot with its label in any election held within the 21st Century; thus making
Michigan one of only three States in the nation in which every elect'ion held
throughout that ongoing period has been 100% “monopolized by the existing
political parties.” Anderson, 460 U.S. at 794; see (Dist. Doc. 76-1, PL’s Corrected
Br. Supp. Mot. Recons. or Inj. Pending Appeal at iii-iv & n. 5, Pg.-ID#’s 1801-02).
In proposing the above-referenced “guiding principle”, the Secretélry alludes to
the pre-Anderson ‘reasonably diligent candidate standard’ of St‘orer; 415 U.S. at
742. Such reliance on the Storer Court’s standard, however, would certainly not

help the Secretary’s position. Rather, in congruence with Williams, 393 U.S. at 24-

26, the Storer Court equated the “showing of support through a petition

requirement” that could be required of “a reasonably diligent independent

candidate” with “the percentage of the vote the State can reasonably expect of a
candidate who achieves ballot status in the general election.” /d. at 742-43
(emphasis added). Accordingly, the Storer Court then vacated and remanded the

district court decision, which had upheld California’s challenged independent
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petition signature reqﬁirements, due in part to the district court’s faiilure to make
such a comparative assessment. /d. at 743, 7468 |
II. THE SECRETARY HAS FAILED TO ASSERT ANY MERITORIOUS
DEFENSE OF THE STATUTE’S PETITION-LANGUAGE
REQUIREMENTS OR CORRESPONDING RESTRICTION OF 8§
685(8). | )

In parroting the District Court’s inaccurate, and otherwise erroneous, suggestion
that Plamntiff waived his charge of facial invalidity to the petition-language
requirements of MICH. COMP. LAWS §§ 168.685(3)(4) and corresponding restriction
of § 168.685(8), the Secretary entirely ignores Plaintiffs cited obj e;tion made to
that conclusion within his objections memorandum. See (Cir. Doc. 24 Pl’s
Appellant Br. at 46 n. 37 (citing Dist. Doc. 539, PL’s Obj. to Report and
Recommendation (“R&R”) at 5 n. 5, Pg.-ID# 15 60). The Secretary iikewise
entirely ignores Plaintiff’s citation to controlling Circuit precedent c;learly showing
that Plaintiff did not need to object to that ﬁnding in light of the faci that the R&R
assessed Plaintiff’s challenge to such requirements as a subcomponé:nt of
Plaintiff’s holistically assessed “First Amendment challenge”, for which the R&R
not only recommended the denial of the Secretary’s motion to dismiss, but
specifically found that Plaintiff “has adequately pled that § 168.685{3) [imposes] a

2

substantial hurdle’

and that “the Secretary has not explained how: the mandatory

® The Secretary’s brief later falsely asserts that the Storer Court “upheld” the
petition requirements challenged in that case. (Cir. Doc. 25, Def.’s-Appellee Br. at
40). In fact, the Court did no such thing. See 415 U.S. at 746.
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petition language . . . is narrowly tailored to avoid ballot clutter or x;_oter
confusion.” (Dist. Doc. 55, R&R at 48, 56, Pg.-ID#'s 1452, 1459). See (Cir. Doc.
24, P1’s Appellant Br. at 46-47 n. 37) (quoting and citing Van Winiéle v. United
States, 645 F.3d 365, 371 (6th Cir. 201 1); Turpin v. Kassulke, 26 F.‘3d 1392, 1400
(6th Cir. 1994)); (Dist. Doc. 55, R&R, at 46-48, 55-57, Pg.-ID#’s 1450-52, 1459-
61).

Unlike the McLaughlin court’s decision (on which the R&R based its
distinction between facial and as-applicd validity in this context, see 65 F.3d at
1226-27; Doc. 55, R&R at 46, Pg.-ID# 1450), as issued for an appeal from a
summary judgment order, the relevant question here is not whether jthe unjustified
burden imposed by such petition language is so qbvious as to obviate the need for
supﬁorting evidence, but rather only whether it is plausible, Accordijngly, for
reasons such as this, the Supreme Court has recognized the impropriety of applying
the facial/as-applied distinction to dispose of claims at the pleading'stage. “IT]he
distinction between facial and as-applied challenges is not so well d_éﬁned that it
has some automatic -effect or that it must always control the pleadings and

disposition in every case involving a constitutional challenge.” Citizens United v.
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FEC, 558 U.S. 310, 331 (2010). “The distinction.. .. goes to the bre;adth of the
remedy employed by the Court, not what must be pleaded in a comélaint.” 1d°

The Secretary further contends that the statute’s criminal prohibition of any
voter from “signing a petition to organize more than 1 new political party” (MICH.
COMP.LAWS § 168.685(3), (8)) applies to only to a single election-éycle. However,
“[t]his proffered construction reads language into the statute that is simply not
there.” Libertarian Party of Ky. v. Ehler, 776 F. Supp. 1200, 1207 (E.D. Ky. 1991).
The Astatute states that-“/a] person shall not knowingly sign a petitién fo organize
more than 1 new state political party, sign a petition to organize a new state
pulitical party more than once, or s gn a name other than his or her own on the
petition” (MicH. COMP. LAWS § 168.685(8) (emphasis added)), and _
correspondingly req'uires each new-party petition-sheet to diSplay'aﬁ“warning,”
stating the same prohibition, in extra-large and boldface type. 7d. § 168.685 (3), (4).
“The statute says no more and no less than that.” Ehler, supra.'’

Furthermore, the Sécretary’s current construction cannot serve tor'assure

potential signers that they will not risk criminal prosecution for signing such a

? See also Citizens United, 558 U.S. at 330 (“[E]ven if a party could somehow
watve a facial challenge while preserving an as-applied challenge, that would not
prevent the Court from . . . addressing the facial validity of § 441b in this case.”).

" See, e.g., Lesner v. Liquid Disposal. Inc., 643 NW 2d 553, 556 (Mich. 2002)
(“[Olur duty is to apply the language of the statute as enacted, without addition,
subtraction, or modification.”); Johnson v. QFD, Inc.. 807 NW 2d 719, 727 (Mich.
Ct. App. 2011) (“We cannot read into a statute language that was not placed there
by the Legislature.”). ‘ )
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petition if they have ever signed the petition of any other party in the past or if they
may ever choose to sign the petition of another party in the future. See MICH.
Comp. LAWS § 168.931(2) (*“A person who violates a provision of tl__n's act for
which a penalty is n;)t otherwise specifically provided in this act, is ;gtlilty of a
misdemeanor.”); id. § 168.934 (prescribing general misdemeanor pe‘nalty). In fact,
under the terms of the statute, any prosecutor or law enforcement ofﬁcer in the
State, who literally cc')lnstrues such a statutory prohibition as Worded:, 1s
affirmatively mandated to institute criminal proceedings against an ioffending
petition-signer. /d. §§ 168.940-41. See also United Food & Commercial Workers
Union v. Sw. Ohio Reg’l Transit Auth., 163 F.3d 341, 359 (6th Cir. ')1 998).
Additionally, “[e]ven if we assume that the appellee[ is] . . . corre;ct and the
[restriction] does not mean what it clearly says, the important thing is what the
voter thinks. It is not enough to say what some court might interprei; the prévision
to mean; it is the voter’s rights which are being affected, not someoﬁe from the
judiciary.” Socialist Workers Party v. Hechler, 890 F.2d 1303, 1310 (4th Cir.
1989); see McLaughlin, 65 F.3d at 1227 (“[W]hat [i]s important [1']5 how voters
would interpret the petition language, not what the legislature intenéled”);
Libertarian Party of Tenn. v. Goins, 793 F. Supp. 2d, 1064, 1085 (ML.D. Tenn.
2010); Libertarian Party of Nev. v. Swackhamer, 638 F. Supp. 565,f568 (D. Nev.

1986).
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The Secretary also attempts to contest the plausibility of Plaintiﬁ" s additional
claim that the State’s mandated petition-language requiring voters tg) ‘form’ and
‘organize’ a new party invalidly suggests an affiliative connotation well beyond
mere desire for the opportunity to vote for one or: more of a party’s icandidates»—
especially in the context of a highlighted “Warnmg” declaration ané in a State
which lacks any system of party voter registration. (Dist. Doc. 44, Am., Compl. 9
176-77). Notwithstanding the confrasting averments in Plaintiff’s pileading, the
Secretary asserts that “as the District Court held, the petition langua:ge is not the
obstacle to the Socialist Party obtaining signatures” and that instead “the obstacie
is voters” fear of associating with the Party.” (Cir. Doc. 25, Def.’s Appellee Br. at
25). Regardless of whether the Secretary is willing or able to conceive of the type
of greatly heightening ilnpaCt that such 2 mandated disclosure of pc;litical
affiliation may have on a politically radical group’s generation of pilblic support,
such a concept has not been lost on the Supreme Court.
‘Inviolability of privacy in group association may in many cfrcumstances be
indispensable to preservation of freedom of association, particularly where a
group espouses dissident beliefs’ The right to privacy in one’s political
associations and beliefs will yield only to a ‘subordinating interest of the State
that is compelling,” and then only if there is a ‘substantial relation between the
information sought and an overriding and compelling state interest.’

Brown v. Socialist Workers Party 74° Campaign Comm.. (Ohio), 459 U.S. 87, 91-

92 (1982) (internal citations and brackets omitted) (emphasis added); Libertarian

Party of Tenn., 793 F. Supp. 2d at 1082-83 (quoting id). Accordingly, just as such
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affiliative language “says far more than Just a desire to see the Party on the ballot”,

Swackhamer, 638 F. Sllpp. at 568, “[t]he preservation of unorthodo%t political

affiliations in public records substantially increases the potential for_ harassment”.

Brown, 459 U.S. at 97 n. 14; see also Hechler, 890 F.2d at 1309; FEC v. Hall-

Tyner Election Campaign Comm., 678 F.2d 416, 417 (2d Cir. 1982).

Finally, in particular light of the fact that the Secretary has not evjen attempted to
propose any state interests underlying the statute’s current petition-language
requirements, Plaintiff’s challenge to those reqxﬁements would stili__ be sufficient to
survive dismissal under Fed. R. Civ. P, 12(b)(6) even if it gave rise;co no more than
the plausible inference that such a requirement has any hampering impact on his
party’s petitioning efforts in even the shightest degree. See Crmvforﬁ v. Marion
Cnty. Election Bd., 553 U.S.181, 191 (2008). "

HI. THE SECRETARY HAS FAILED TO PROVIDE ANY SUPPORT FOR
HER CONTENTION THAT THE CHALLENGED INJURY TO
PLAINTIFFS’ RIGHTS IS NOT SEVERE.

In contending that Plaintiff’s claims should be subject to ‘less exécting review,’
the Secretary thereby proposes that Plaintiff’s claims should invoke?no closer a
level of scrutiny than the intermediate level applied in Timmons v. T win Cities
Area New Party, 520 U.S. 351 (1997); notwithstanding that the Court’s

determination of the applicable review level in that case was based Specifically on

the fact that Minnesota’s scheme had not “excluded a particular group of citizens,
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or a political party, from participation in the election process’” nor m any way
operated to “directly limit the [plaintiff political] party’s access to the ballot.” /d. at
361-62.1 Accordingly, rather thén cven addressing the question of i.zvhat criteria
should go into determining whether a State election law restriction 1s severe (much
less addressing this Court’s identified “key factof” for that test of “ﬁhe importance
of the associational right burdened”'?), the Secretary’s brief relies fl;zlly on
decontextualized citations to a handful of cases upholding baliot access statutes
against constitutional challenges.

Even apart from the distinguishable nature of the Secretary’s citéd mdividual
cases themselves, the Secretary’s argument entirely is grounded on ;ln absolute
conflation between the question of whether the burden imposed by a ballot access
statu.te is scvere and whether its petition requirements are facially 11%100nstit11t101131.
As this Court recently noted with respect to the question of whether the Secretary’s
two chiefly relied-upon cases (Jenness, 403 U.S. 431 and Am. Party of Tex., 415
U.S. 767) have since been abrogated by Anderson, 460 U.S. 780 an_d Burdick v.

Takushi, 504 U.S. 428 (1992): “We understand Anderson and Burdick to clarify the

proper analysis a court should use in evaluating an election-law clain, without

' Since “less exacting review’ would be a higher scrutiny level than the rational
basis standard applied by the District Court (see Dist. Doc. 72, Order Granting
Def.’s Mot Dismiss at *21-22, Pg. ID#’s 1719-20), it is unclear, though doubtful,
whether the Secretary is intending to partly concede that the scrutiny tier chosen by
the District Court was erroneous.

' Liberiarian Party of Ohio v. Blackwell, 462 F 3d 579, 587 (6th Cir. 2006).
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-

calling into question the Supreme Court’s determination that petition-signature
requirements of up to 5% are not necessarily facially invalid.” Grec;n Party of
Tenn. v. Hargett, 767 F.3d 533, 546 n. 2 (6th Cir. 2014) (emphasis ’édded). As
Plaintiff has repeatedly clarified in response to the Secretary’s 1nisci1aracterizations
throughout the proceedings of this case, Plaintiff has not ever conteilded that the
new party petition—s@gnature percentage-requirement prescribed by MICH, CoMp.
LAWS § 168.685(1), standing alone, is facially unconstitutional. > H“bwever,
whether Michigan’s scheme 1mposes a severe burden is a wholly sei)arate question.
See (Cir. Doc. 24, P1.’s Appellant Br. at 30-36, 38),

Since Plaintiff’s prillcipal brief has already thoroughly refuted thi,é notion that the
Georgia scheme upheld in Jenness, 403 U.S. 431 was more stringent than
Michigan’s scheme, to which the Secretary has failed to provide any direct
response, Plaintiff will not repeat that analysis here. See (Cir. Doc. 24, Pl.’s
Appellant Br. at 27-28 n. 24, 35 n. 3 1). Additionally, while Am. Pa};ty of Tex., 415
U.S. 767 pre-dates the burden-severity test for dgtermining the application of strict
scruﬁny, as set forth by Norman, 502 U.S. at 288-89 and Burdick, 5'.04 U.S. at 434,

the Am. Party Court not only expressly applied a “compelling state interest”

" In contrast to the signature percentage formula, the Supreme Court’s American
Party of Tex. decision does appear to suggest the possibility that the current 31,566
number of valid-signatures required mi ght facially exceed the outer boundaries of
what the State can constitutionally require. See 415 U.S. at 783. However, none of
Plaintiff’s claims in any way hinge upon that question.
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standard, 415 U.S. at 780 & n. 11, but further found that “1% of the' vote for

govemor at the last general election and in this instance 22,000 signatures—falls

within the outer boundaries of support the State may require before accordmg

political parties ballot position. /d. at 783 (i.e. one-third fewer signatures than
Michigan’s scheme-with a much larger State population).

The Secretary’s reliance on Munro v. Socialist Workers Party, 479 U.S. 189
(1986) is equally llna\}ailillg. There, in upholding the State of Washington’s
requirement that each party candidate obtain 1% of the vote in the étate’s ‘blanket
primary’ in order to advance to the general election, the Court foun;i that by having
“virtually guarantee[d] [all] the parties” access to the blanket-primary ballot, on
which each candidate could applicably receive votes from the entiré electorate, the
State thereby afforded all parties “candidate access to a statewide ballot.” /4. at
199. See, e.g., New Al_[iance Party of Ala. v. Han;i, 933 F.2d 1568, 1574 n. 15 (11th
Cir. 1991) (distinguishing the unique circumstances of the holding 111 Munro).

As to the court of appeals cases cited by the Secretary (all of which likewise
applied nondiscriminatory threshold-requirements), neither Nader v. Keith, 385
F.3d 729 (7th Cir. 2004) nor Nader 2000 Primary Comm., Inc. v. B&rrlett, 230 F.3d
1353 (4th Cir. 2000) (unpublished) upheld the statutes at issue, contrary to the
Secretary’s assertions, but rather merely affirmed orders denying mot10ns for

prehmmary mjunctions. Moreover, Miller v. Lorain Cnty. Bd. of Electzons 141
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F.3d 252 (6th Cir. 1998) did not even involve any party petition requirement, and
the quote that the Secretary cites to it appears nowhere in that decision. And the
statutes reviewed in Swanson v. Worley, 490 F.3d 894, 897 (11th Cir. 2007)* and
Rogérs v. Corbett, 468 F.3d 188, 191 (3d Cir. 2006) both permittedl_minor parties
to qualify individual candidates on the ballot with their party labels’
Notwithstanding the absence of a single new party candidate on any election-
ballot in Michigan since the year 2000, the Secretary contends that Michigan’s
burden is not severe'because other parties have qualified for Michigan’s ballot.
This Court has already flatly rejected such a proposition. See BlacWell, 462 F.3d
at 592 (“[T]he fact that an election procedure can be met does not mean the burden
imposed is not severe..”); accord, e.g., Greidinger v. Davis, 988 F.2d 1344, 1352
(4th Cir. 1993). Furthermore, in stark contrast to Michigan’s schem‘e, the Ohio
scheme struck down in Blackwell had had at least two new parties s.'uccessﬁllly
qualify for the ballot per election in three out of the four general elections held
directly prior to that case’s filing. See 462 F.3d at 608 (Griffin, J. dijssenting).
IV. DEFENDANT HAS FAILED TO ASSERT ANY COUNTERVAILING

INTERESTS IN DEFENSE OF THE BURDENS UNDER .
'CHALLEN GE. ,_

" See also Swanson, 490 F.3d at 907 (observing the “two material ways™ that the
statutory scheme there, unlike that here, was distinguishable from Anderson, 460
U.S. at 795 and 793-94); id. at 910 (also observing that scheme’s affordance of
“unlimited time to gather signatures™). ;

23




Case: 14-1873 Document: 26  Filed: 12/09/2014 Page: 32

While continuing to refrain from even attempting to proffer the existence of any
State interests behind .either the statute’s disparity between its Voter'_fsupport
thresholds for ‘new’ and ‘established’ parties or the challenged petijtion—language
and restriction of § 168.685(8), it appears that the Secretary has‘now dropped the
prior generally purported defensc-interests of ‘protecting the integrity of the
electoral process’ and “avoiding the clogging of the State’s election?machinery’ as
grounds for justifying the State’s scheme. Yet desplte having thereby discarded the
assertion of all but the single alleged interest of avoiding ballot- crowdlng induced
voter-confusion, for balancing against the challenged burdens, the Secretary makes
no attempt to respond to Plaintiff’s detailed refutation of that mterest’s relevance
and weight in his Appellant Brief. See (Cir. Doc. 24, Pl.°s Appellant Brief at 41-
43). See Ohio State Conference 768 F.3d at 545 (noting that “[o]nc_‘e a court has
determined that a law burdens voters, under Anderson-Burdick” thé “state must
aﬂic‘ulate specific, rather than abstract state interests, and explain why the
particular restriction imposed is actually necessary, meaning it actuelly addresses,
the interest put forth.”). |

Instead the Secretary relies on the disingenuous notion that “[u]limanageable
ballot lengths are particularly problematic under Michigan’s consolidated elections

regime”, which she bases solely on the occurrence of two-page ballots having been

used in some local jurisdictions in the 2012 General Election. Contrary to the
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Secretary’s false attribution of that occurrence to a supposedly “increasing number
of offices [being] elected at each election”, the use of two-page ball_;)ts within
portions of six of thc;, State’s 83 counties thar year was entirely due fo the presence
of six statewide ballot proposals, combined with large numbers of Iocal ballot
proposals in those jurisdictions. By contrast, due-to the highly space-efficient and
flexible layout of the ballot’s candidate-voting section under Michiéan’s office-
block ballot-format," it would take a vastly greater proliferation of ;andidates than
Michigan would ever realistically risk confronting in order for meré candidate-

numbers to be an actual contributing factor to a ballot’s page-length. '

1 See also Protect Marriage Ill. v. Orr, 463 F. 3d 604, 608 (7th Cir: 2006) (“[T)he
primary purpose of the ballot is to list candidates rather than questions, each of
which takes up more space on the ballot than the name[ and] party affiliation . . . of
a candidate.”). It should also be noted that while MICH. COMP. LAWS § 168.685
still refers to a “party column”, party candidates are not divided into separate
columns under the office-block ballot-format now uniformly used throughout the
State.

*° Since the dawn of government-printed ballots in the 1890s, no State that has
required as few as 5,000 signatures for the statewide ballot-qualification of a new
political party or independent candidate has ever had more than nine candidates
listed on the ballot for a single office—and only twice ever in history have there
even been nine. See Richard Winger, How Many Parties Ought to be on the
Ballot?: An Analysis of Nader v. Keith, 5 ELECTIONL.J. 170, 183 (2006); Green
Party of Ark. v. Daniels, 445 F. Supp. 2d 1056, 1060 (E.D. Ark. 2006); Green
Party of Tenn. v. Hargett, 953 F. Supp. 816, 830 (M.D. Tenn. 2013), vacated, 767
F.3d 533 (6th Cir. 2014). Among all single-winner-clected federal, statewide and
state legislative offices on Michigan’s ballot in each of the State’s last four general
elections, the average number of candidates listed per office has ranged from 2.3 to
2.8. (Doc. 44, Am. Compl. 7143 & n. 179, Pg.-1D# 976); Mich. Dep’t of State,
2014 Official Michigan General Candidate Listing (last modified Oct. 14, 2014),
http://miboecfr.nictusa. com/election/candlist/1 4GEN/1 4GEN CL.HTM.

25




Case: 14-1873 Document: 26  Filed: 12/09/2014 Page: 34

V. THE SECRETARY MISCONSTRUED THE RELEVANCE OF THIS
COURT’S RECENT DECISION IN GREEN PARTY OF TENN. V.
HARGETT.

Although the Secretary appears to have surmised there having been a mistaken
assumption by Plaintiff as to the Hargert district court’s holding préceding this
Court’s recent remand in Hargett, 767 F.3d 533, Plaintiff’s Appellant Brief’s
discussion of this Court’s remand in that case was not based on any’
misunderstanding of the fact that district court had ruled for the plaihtiffs. Rather
Plaintiff noted that this Court’s issuance of such a remand for the pL;rpose of
having the parties “supplement the existing recor__d with further evidence” (id. at
554)‘, inherently makes clear that the Hargett plaintiffs had, in this Court’s view, at
least stated a claim for relief. See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 563 n.
8 (2007). Accordingly, given that the provisions imposed by Tennessee’s party
ballot access scheme are plainly much less stringent than those ilnp%)sed by the
Michigan scheme cﬁallenged here, it surely cannot consistently be found that
Plaintiff’s Complaint contrastingly fails to state a claim for relief, even when
putting aside the instant case’s additional implication of equal protection.

The Secretary also fails to recognize that the undetermined factor underlying this
Court’s remand in Hargett was not whether Tennessee’s ballot acce;‘ss scheme

created an insurmountable obstacle to the ability of any minor party to obtain

access, but rather whether it actually injured, rather than merely inconvenienced,
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the plaintiffs " ability to exercise their fundamental rights. See Hargétt, 767 F.3d at
545 (“[Blecause the signature requirement “standing alone, is not mflconstitutional
on its face, we must consider its actual effects on the plaintiffs spec;.'ﬁcally.”); id. at
547, 549 (“To answer this question, we evaluate the effects of the signature
requirement on the plaintiff political parties . ... [T]he record lacké the factual
information we need to determine whether it actually imposes a sev.ere burden on
the plaintiffs.”).
PRAYER FOR RELIEF

WHEREFORE, based on the foregoing and the arguments presented in
Plaintiff’s principal appellant brief, Plaintiff respectfully prays that this Court
reverse the District Court’s Order dismissing Plaintiff’s Amended Complaint and

grant any other relief that this Court may deem appropriate.

Respectfully submitted,

s/Matt Erard Aatseeat—"
Matt Erard ,
Plaintiff-Appellant, pro sc
400 Bagley St. #939

Detroit, Michigan 48226
313.437.2865
mserard@gmail.com

December 7, 2014
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brief, not including the Table of Contents, Index of Citations, Certificate of
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7,000 words permitted by Fed. R. App. P. 32(a)(7)(B)(i).
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Matt Erard
Plaintiff-Appellant, pro se
400 Bagley St. #939

Detroit, Michigan 48226
313.437.2865
mserard(@gmail.com

28




g

/|

o

B01AIB5 {R1S0d ‘6N
d.

T4

FYTAEATd UDN [ IELOZ AN

ABW asns|ly 'muamdlqsmss@%%q.

e: 37

1115 ]
5[Adag)

& Jitd ‘B[esas Joy 30
THInex

Tsurgg } asn J%w

1

R T A0 25

P

A

INUTS TVLSOd nk ‘

SFIVIS GILINN

p—

000 dfiS
o UOONEL A £102/80/21 ABIAIZA GINM@EHOS
ZO000Ld10 CBAISANOTH IHULYNDIS 20 HaANAM

XTIy

SER\'ICE*‘

©

b1s0a sand

3NIINO s3Id

-N0J'SdS

*Aluo suoeursap ‘s a0y 93jusieny yoeq Aauoyy 3

‘S[[219p a1a|dwod Jog Wos-sdsn-ad 1% Wil pue

SEIEARNI IS Y Ane I Fo g A 1 hm

*SN9L25TEThOmI %

AT

H6€-2025 HO LLYNNIDONID

3345 yhyif ‘700
STOUNT7 S iRl o) 04,
—HMUT XS 5 ) 5 poBddyy 30 g 5N

M0 2440 300 0

- wAVQ-Z SSIHAXT UYW A LIHOIHG

6661 = :
39vi50d "§N

WiMQ 9eg *suopieunsap

23195 "5’} 03 A8jURIENS Noeg Aauoly)

d3aanIoNI IENLYNDIS
37aVTIVAY dndid
Q3IATONI IDONYUNSNI
TONIwONINOVYL 5dSn
HIAITIA a33INVEVYND
RISAINEA a33LNVEYND

dNS 3384 ¥3q40

M1V Sn LISIA

=

9000001000t Sd

M

S6XSZLAO €10z Anp d£id3

==85FL

‘3NN 38 AV T38Y]
NOLLYNY103a SWoLSHD v
‘ATTYNCLLYNHILNI J3SN NIHM

§N JHL NI 321AH3S Ls3Lsvy uno

wesmntong wSSTUAXT
EHEACSI XTIV W X
somess] ALIMOIYd

[ A

‘ p This envelopa is made from Post-consumer waste, Please recycle - again,




